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GILBERT + TOBIN COMPETITION AND CONSUMER LAW INSIGHTS 2024

FOREWORD: 2023-24
REVIEW AND OUTLOOK

INTRODUCTION

As2023 marked Gina Cass-Gottlieb’sfirstfull calendaryearas Chair ofthe ACCC, we reflecton
ways the Chairand Commissioners have implemented and emphasised some of the ACCC’s
2023-24 compliance and enforcement priorities of 2023-24 and comment on shiftsin the
ACCC’stacticalapproach to enforcing the Competition and ConsumerAct 2010 (Cth) (CCA).

Asweforeshadowed in last year’s Competition and Consumer Insights publication, the
ACCC has continued to emphasise the need to protect consumers from exploitationin the
context of costof living pressures, to ensure that environmental claims are accurate, and
has continued to engage with financial servicesand payments, and the digital services that
have become even moreimportantinour lives.

The legalbackgrounds of Chair Gina Cass-Gottlieb and Commissioners Liza Carverand
Stephen Ridgeway may be discerned in arenewed emphasis on the significance of facts
overtheories,and the analysis of factualand economic evidence, which hasresultedina
more interventionist butalso more pragmatic approachin merger reviews, and a more
targeted approachin otherareas.

Atthe sametime,the ACCC continuesto arguefor legislative change whereit feels that
existinglaws and procedures are notresultingin the enforcementoutcomesitis seeking. The
Chairand Commissionerswith a particular backgroundin legal private practice have been
especially activeinarguingthe casefor change to lawmakers and legal practitioners,
resultingin an energetic debate whichis certain to continue through 2024.

NEW LEGAL AND PRACTICAL FOCUS

In herearly days as Chair Cass-Gottlieb referred to the ACCC’s role as to “maintain
effective competition”, which might have suggested a less interventionist approach to
markets. Butin 2023 she affirmed the ACCC’s position of “making markets work” and an
intention to “foster and support competition”, noting that the statutory purpose of the
CCAreferstothe promotion -and notjustthe maintenance - of competitionin orderto
enhance the welfare of all Australians.

Thefirstfull year of Chair Cass-Gottlieb’s leadership of the ACCC has seen arefinementin
emphasison legalissuesand renewed focus on competition and consumerissuesthat have
previously been explored by the ACCC, includinginrelation to supermarkets, partly dueto the
directions of the Australian Governmentbut largely aligning with the ACCC Chairand
Commissioners’existing priorities and enforcement posture.

Inmergers, the ACCC has expressed concerns over concentration levels with perceived links
to competitionand productivity levels. While the ACCC opposed asignificant number of
mergersoutrightin 2023 (the highest number of oppositionsin the past decade), the ACCC
alsoappearstobe morewillingto engage with businessto restructureratherthanreject
acquisitionsoutright, atleastin appropriate circumstances. At the same time, Chair Cass-
Gottlieb’srecentexperience of the mergerapproval process from the ACCC’s perspective
appearsto have convinced herthat proceduraland even substantive changes to that
framework are necessary.



ENFORCEMENT APPROACH AND OUTCOMES

The ACCC commenced proceedings, accepted court-enforceable
undertakings and obtained penaltiesin a significant number of
high-profile consumer protection mattersin 2023. We expect the
ACCC’sfocus on consumer protection to continue in 2024, amid
growing financial pressures and a persistent ‘cost of living’ crisis.

The ACCCalsossignalled concerns around misleading or deceptive
environmental claimsor ‘greenwashing’, though sofaritsonly
publicenforcementactioninthisareahasbeeninacceptinga
court-enforceable undertakingin relation to ‘100% ocean plastic’
representations from yoghurt manufacturer MOO Premium Foods
Pty Ltd.

In contrast, 2023 was a quiet year for new competition law
proceedings, with no publicenforcement action commenced by
the ACCCinthatareasincethe cartel case against Swift Networks
alleging bid-rigging and price-fixingin the supply of servicesand
equipmentto miningsitesinthe Pilbara. That case was broughtin
February 2023 -morethanayearago.

The ACCCdid not take any public enforcement action or
commence proceedingsinrelation to alleged anti-competitive
agreementsor concerted practices, misuse of market power or
exclusivedealingundersections 45,46 and 47 of the CCA. Of the
four Federal Court decisionshanded down in 2023 competition
proceedings commenced by the ACCC, three were cartel cases
(Delta Building Automation, BlueScope and Swift Networks) and
onewasinrelationtoresale price maintenance (Techtronic).

It was largely left to private litigants to continue to test the
misuse of market power provision under section 46in 2023,
noting thereis only one ACCC case on foot (which was
commenced against Mastercard in May 2022) while there are five
private section 46 cases currently before the Courts (Epic Games
vApple, Epic Games v Google, Dialogue Consulting v Instagram,
Engage Marine v Tasmanian Ports Corporation and Stillwater
Pastoral Co v Stanwell Co.)

Theseresults may be attributable to the ACCC taking more time
and undertaking closer legal analysis under Chair Cass-Gottlieb’s
stewardship, suggesting a more forensic approach to gathering
evidence and testingthe likelihood of certain conduct to
substantially lessen competition more rigorously before
commencing proceedingsinrelationto PartIVbreaches.

Inrecentyears, the ACCChasalsotrended towardsalleging
“attempts” or “attemptstoinduce” cartel conduct, including the
ongoing case of Qteq and the successful outcomesin ARM
Architecture and Delta Building Automation. This new focuson
attemptstoinduce hasoccurredinthe context of thefirstinstance
decisionin BlueScope wherethe Federal Courtheld BlueScope had
attempted toinduce cartel conductin the form of fixing or controlling
pricesforflatsteel products. Thecaseis currently onappeal.
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MERGER REVIEWS,AUTHORISATIONS AND
REFORMS

Chair Cass-Gottlieb and the newly constituted ACCC appear to
have made asignificantimpact on Australian merger controlin
2023. Aside from proposing material reformsto Australia’s merger
laws, the ACCC opposed four publicinformal merger applications
and one mergerauthorisationinthe 2023 calendaryear, with
mixed results from the Australian Competition Tribunal which will
informthe debate over changesto the mergerregime. The ACCC’s
use of undertakings was down somewhat afterarecord 2022 but
stillremains avery significanttoolin granting both informal
merger clearance and formal merger authorisation.

Moreinformal merger clearances have been opposed
Inrelation toinformal merger clearance:

+  Australian Clinical Labs/Healius was opposed afterthe ACCC
raised concerns about the markets for community and public
pathology services,and rejected an enforceable
undertaking, the takeover offer was then withdrawn;

+  Transurban/Horizon Roads was opposed afterthe ACCC raised
concerns about competition for future toll road concessions,
thoughithad cleared previous tollroad acquisitionson the
basis of undertakingsto share traffic data;

+  Woolworths’ acquisition of the Supa IGAin Karabar was
opposed afterthe ACCC raised concerns about retail grocery
competitioninthelocal area, havingopposed Woolworths’
acquisition of the same sitein 2008; and

+  Qantas’sacquisition of the remaining sharesin Alliance
Airlines was opposed after the ACCC raised concerns about
competitionincorporateruralandregionalairtransport
servicesin Queensland and/orthe Western Australiaand
generalservicesonone particular route - having previously
investigated buttakennoactioninrelationtothe completed
acquisition by Qantas of theinitial 19.9% of shares.
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Thisrepresents asignificantincrease from zero oppositionsin
2022 andonlyonein2021.

In2023,the ACCCdecided to not oppose nineinformal public
merger applications, including two proposed mergersinwhichit
accepted court-enforceable undertakings to addressits
competition concerns:

+  VivaEnergy/OTRGroup followinganundertakingto divest 25
retail fuel and convenience storesin South Australia; and

+  SikaAG/MBCC Group following an undertaking to divest part
of MBCC’s businessin overseasjurisdictions and all of its
businessinAustraliaand New Zealand.

There appearsto have beenareductionfrom calendaryear2022,
when sixinformal clearances were granted on the basis of
undertakings. In context, the proportion of public merger reviews
inwhichthe ACCC decided to not oppose amerger afteracceptinga
court-enforceable undertaking from the merger partiesincreased
from 8% in financialyear2021/22 underthe former Chairto 29%in
2022/23 underthe current Chair. Thisis the highest proportion of
public merger reviews which were not opposed subject to
accepting court-enforceable undertakingsin over 10 years.

Inits mostrecentannualreport, the ACCCsignalled thatit will
increasingly useits compulsoryinformation gathering powersin
merger investigations where concerns warrantincreased
evidence gathering. Thisis borne out by the fact that the ACCC
used its compulsory information gathering powersin 52% of
public mergerreviewsin2022/23,up from50%in 2021/22 and
32%in2020/21and isthe highestinthe past 10 years.
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Merger authorisations give a glimpse of a possible future

Only one new application for formal mergerauthorisation was
lodgedin2023.In June 2023 Brookfield and MidOcean applied to
the ACCCforauthorisation of their joint acquisition of Origin
Energy, and the ACCC granted that authorisation, subject to
undertakings, after finding that the public benefitsin accelerating
the energy transition outweighed the public detriments.

Although thatacquisition has not gone ahead, the authorisation
was alandmarkinthe ACCC’s treatment of mergers - and
potentially otherauthorisations - with environmental benefits.

Theyearalsosaw anumber of previously lodged applications
determined by the ACCCoronreview by the Australian
Competition Tribunal:

+ inJune2023theTribunalupheld the ACCC’s decisionin
December2022 notto authorise the spectrum-sharing
agreementbetween Telstraand TPG Telecom;

+ alsoinJune2023the ACCC granted authorisation to the
merger of Linfox Armaguard and Prosegur Australia, subject
toundertakings as to price and non-price behaviour; and

+ inAugust2023the ACCCdecided notto authorise ANZ’s
proposed acquisition of Suncorp’s banking business, though
onreview the Australian Competition Tribunal decided to
authorise theacquisitionin February 2024.

Before the Armaguard/Prosegur and Brookfield/Origin
applications,underthe current framework the ACCC had never
granted merger authorisation on the basis of net public benefits
afterfinding thatatransaction was likely to resultin a substantial
lessening of competition;ithad only granted authorisations after
finding there was no lessening of competition and so no need to
consider public benefits.

Similarly, before those two applications the ACCC had only once
granted merger authorisation subject to accepting court-
enforceable undertakings from the merger parties.

Both of those authorisationsinvolved questions of the quantification
and verification of public benefits claimed by the merger parties,
with detailed testingand consideration of parties’ claimed benefits.

TheTribunal’s hearingin the Telstra/TPG matter was the first
merits review of an ACCC merger authorisation decision under the
currentframework. It gave importantinsightsinto the scope of
such areview that willinformthe merger reform debate, where
the ACCCalso proposesthatits merger decisions should be
subjectto limited meritsreview by the Tribunal.
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Merger reforms

Changesto the process by which the ACCC reviews and intervenes
in mergersand acquisitions have been a key focus since former
ChairRod Sims setoutthe ACCC’s concerns with the existing
systeminAugust2021.0n herappointmentas Chairofthe ACCCin
2022, Gina Cass-Gottlieb said that she welcomed the debate on
merger reform; she hassince affirmed the ACCC’s view that the
current processis notfit for purpose and needs to be substantially
overhauled.

In2023-24the ACCC laid out further details of its proposed
changesin submissionsto Treasury and addresses to the public.
Essentially, the ACCC proposes thatthe currentvoluntary
informal clearance and formal authorisation processes should be
replaced by a new formal processunderwhich:

+ all mergers above certain value or turnover thresholds would
need to be notified to the ACCC, though the ACCC could
also “callin” mergers that fell below those thresholds for
assessment;

+ mergers to be assessed by the ACCC would not be allowed
to complete until the ACCC had granted formal clearance
orissued a “notification waiver” for non-contentious
transactions;

+ the ACCC would grant clearance where it was satisfied that the
merger would not be likely to substantially lessen competition
or, as a subsequent inquiry, the merger would result in
public benefits that outweighed the substantial lessening of
competition;

+ if the ACCC did not grant clearance, the parties would need to
seek limited merits review from the Australian Competition
Tribunal or judicial review from the Federal Court if they
wished to proceed with the transaction.

The ACCCalso suggests additional legislative guidanceinthe
interpretation of the “substantial lessening of competition” test
butisno longerasking for substantive changesto thattestorto
the definition of “likely”. These questions would be largely
avoided by adoptinga “satisfaction” standard instead of the
currentjudicial burden of proofapproach.

Treasury opened a consultation on options for mergerreformin
late 2023, issuing a consultation paper that set outthe ACCC’s
modeland arange of possible variations. The ACCC has described
its proposalasacomplete package that may not be effective
unlessitisadopted asawhole. However, the ACCC hasidentified
two kinds of concern that may call for different -and arguably
separable - kinds of response:

+ concerns about the ACCC’s visibility of acquisitions and the
timing of applications for clearance, which the ACCC says
should be addressed by a mandatory notification scheme; and

+ concerns about the ACCC'’s ability to prevent acquisitions that
they have determined to be anti-competitive from completing,
which the ACCC says should be addressed by shifting from the
judicial enforcement model to an administrative decision model.

Although from the ACCC’s point of view a process that covered
both categories of concern might be most effective, many
jurisdictions around the world operate under different
frameworks. Forexample, the United Kingdom hasan
administrative decision framework but does not have mandatory
notification; while the United States has mandatory notification
butajudicial enforcement framework.

The ACCC hasraised the merger reform debate in the context of
particular merger reviews, court decisions or other
developments. Forexample, the ACCC’s discovery that PETstock
had acquired anumber of its competitors without notifying the
ACCC hasbeen presentedinsupport of the need foramandatory
notification framework; while the Tribunal’s decision to authorise
the ANZ/Suncorp merger “demonstrates the checks and balances
of anadministrative merger review process”.

Thesereferences reinforce theimportance thatthe ACCCascribes
to mergerreforminthe current climate, and echo the concerns of
governmentabout concentration and its relationship with
productivity and the cost of living. We expect the debate to
continuethroughtheyear.
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COSTOF LIVING PRESSURES

The ACCC’s priorities have in different ways anticipated and
responded to the Government’s concerns, particularly in the case
ofthe Government’s efforts to address the ‘cost of living’ crisis.
Thisalignmentincludes formal governmentdirectionssuch asthe
childcareinquiry -whichthe ACCCreported onin December 2023
—-and now the supermarketinquiry discussed below; butitalso
reflectsthelongstanding concern ofthe ACCCandits
Commissioners with the welfare of consumers, particularly those
that may bevulnerable.

While inflation has eased somewhat sinceits peakin December
2022, concernsaround the cost of living remain, and they will
continueto guideregulatory settings and priorities across the
economyin 2024 and beyond.

In December 2023 the Senate established a Select Committee on
Supermarket Prices, whichis dueto presentitsfinalreportby 7
May 2024. The Committee’s Terms of Reference suggest astrong
emphasisonthe price of groceries to consumers, while
acknowledging frameworksto protect suppliersinteracting with
supermarkets. Submissionstothe Committee are concernedin
roughly equal measure with reducing prices for consumers and
increasing prices for suppliers, reflecting a tension that will
continueto play out.

In January 2024 Chair Cass-Gottlieb said that, while the ACCC does
not have a general power over potentially excessive pricing, it
would respond to misleading or deceptive conduct such as “was/
now” pricing that exaggerated discounts.

InFebruary 2024 the Governmentdirected the ACCCto conducta
priceinquiryintothe marketsforthe supply of groceriesunder Part
VIIAofthe CCA. Theinquiry willexaminethevalue chainatthe
supplier,wholesalerand producer levels, including competition at
eachlevelandtherelationships betweenthe levels. It will focuson
smallandindependentretailers, particularly in regionaland remote
areas;aswellastheimpactofonline shoppingand other
technological changes, the way prices are setateach stage, the price
and availability ofinputs across the supply chain, and non-price
aspectssuchasloyalty programsand discounts on future purchases.

In2008 the ACCC was directed to conductaninquiry with similar
terms of reference. The ACCC under Chair Graeme Samuelthen
foundthatgrocery retailingin Australia was “workably
competitive” and that any possible weakeningin retail
competition was unlikely to have contributed substantially to
food priceinflation;it did notidentify any fundamental concerns
with the grocery supply chain and did not find evidence that retail
prices had risen while farm-gate prices had stagnated or declined.

Market conditions atthe time of the 2008 inquiry werein some
ways similar to those that we face today, with concerns about
higherinterestrates, sustained inflation and cost pressures. But
consideringthe ACCC’s particularfocus on the cost of living and its
increasing concernover concentration, it would be surprising if
the nextreport were quite as sanguine asthe last one.

G' ‘ GTLAW.COM.AU
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The ACCCisrequired to give aninterim reportto the Treasurer by
31 August 2024 with afinalreport due by 28 February 2025. Given
the ACCC’sdemonstrated concernsoverthe cost of livingand its
particularimpactondisadvantaged consumers, we can expecta
thorough and considered report.

The ACCC’sinquiry does notinclude an examination of the Food
and Grocery Code of Conduct, which is separately being reviewed
by former Minister for Competition and Consumer Affairs Dr Craig
Emerson. Thatreview will focus on the effectiveness of the Code
inimprovingcommercialrelations between grocery retailers,
wholesalersand suppliers,anditsfinalreportisdue by 30 June
2024.

Outside the Government, in August 2023 the Australian Council of
Trade Unions launched aninquiry into unfair pricesand trading
practices, chaired by former ACCC Chair Professor Allan Fels. In
February 2024 theinquiry reported a number of practices of
concern,includingthe “was/now” pricingidentified by the ACCC
andthe “rockets and feathers” effect where retail prices could
quicklyincreaseinresponsetorising costs buttook much longer

tofallwhen costs beganto ease.




GREEN GOALS

Asdiscussed above, the ACCC continuesto be closely involved on
environmentalissuesin both competition law and consumer
protection. Thisisanotherareawhere the ACCC’s priorities
intersect with the Government’s commitmentto achieve
environmental outcomes through market mechanisms.

InMarch 2023 the ACCCreported theresultsof aninternet sweep
toidentify “greenwashing” claims, finding that 57% of the 247
businesses reviewed had “made concerning claims about their
environmental credentials”, particularly in the cosmetic, clothing
and footwear, and food and drink industries. In December it
published its final guidance on environmental and sustainability
claims, setting out eight principles for trustworthy claims along
with therelevantlegal frameworkanditsapproachto
enforcement.

As noted above,in 2023 the ACCC achieved an enforcement
outcome against MOO Premium Foods in relation to “100% ocean
plastic” representations. It has not made any of its other
greenwashinginvestigations public; butithas said thatit has
severalactiveinvestigationsunderway. We expect more of these
totakeshapein 2024, whethertheyleadto courtaction,
substantiation orinfringement notices or corrective
undertakings.

Productsafetyisalso a key partofthe ACCC’s environmental
focus, forexampleinadministeringtherecall of LG lithium-ion
batteriesinstalledinsolarenergy systems.

Environmental goals are often raised in applications for merger
and non-merger authorisation, where the ACCC may have to
weigh the public benefits of cooperation or consolidation for
environmental purposes againstthe need to preserve
competitionin emerging markets - such as the markets for
electricvehiclesand charginginfrastructure. As noted above, the
ACCCrecognised the environmental benefitsin the Brookfield/
Origin authorisation. It hasreported thata quarter of
authorisation applicationsreceived between 2016 and 2021

included claims of environmental public benefits.

In2023itgranted authorisation for:

+  groupsoflocal councilsto collectively tenderand negotiate
forthe collection and processing of kerbside recycling;

+  businessbuying groupstojointly procurerenewable energy;
and

+  supermarketsto coordinatein therecycling of soft plastics
followingthe collapse of the REDcycle program.

Notably, in November2023 the ACCC granted authorisation to the
Australian Energy Market Operator and electricity industry
participantsto coordinate the scheduling of repairs, maintenance
and new connections - butonly aftera draft determination
proposingto refuse authorisation, and furtherinformation from
AEMO to substantiate its public benefit claims. Although the ACCC
did notdeny any authorisations for environmental purposesin
2013, thescrutinyitapplied tothe AEMO authorisation suggests
thatitwill continueto test environmental claims like any other
public benefits. Significantly, in Brookfield/Origin, the ACCCalso
granted its first merger authorisation on the basis of public
benefitsderived from enabling the merged entity toreach
net-zero faster.

The ACCCiscurrently considering applicationsto authorise a
schemetoincreasetherecycling of end-of-life tyres,and
additional groups of local councils and renewables buying groups,
sowe expect more of these decisions through 2024.
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INTERNATIONAL ZEITGEIST

The ACCCisincreasingly engaged in the global competition law
community. In 2023 it entered into cooperation agreements with
its counterpartsin Italy and Thailand, and in 2024 it added the
Philippinesto the list,adding toits already extensive network.
The ACCC has surveyed overseas models to supportits
arguments for law reform, includingin mergers and in the
proposed introduction of a prohibition against unfair trading
practices, and previously in relation to misuse of market power
andincreased penalties.

Conversely, the ACCC has led the world inits analysis of digital
platformsand its News Media Bargaining Code; thoughits
proposals forexante regulation are stillwith Treasury after
consultation ended in February 2023, while the European Unioniis
pressingahead with the Digital Markets Act and the Digital
ServicesActand arange of enforcementactions.

COMPETITION AND CONSUMER LAW INSIGHTS 2024

The ACCC’srecent focuson pricing and supermarkets echoes the
United Kingdom and New Zealand, which have both completed
market studiesinto that sectorin recentyears - though that
aspect of the global zeitgeist has also aligned with domestic
Government priorities.

Theories of harm developed by regulators overseas have also
been adapted to Australian conditions. Forexample, the ACCCis
increasingly focused on non-price competition and the loss of
differentiated product offerings - a key aspect of its decision to
opposethe Woolworths acquisition of the Supa IGAin Karabar,
and itsongoing consideration of Endeavour’s proposed
acquisition of various pubs around the country. These theories of
harm can be at odds with low price competition - an especially
difficult tightrope to walk in the context of cost of living pressures.
We expect that the ACCC will continue to exchangeideas and
information with the rest of the world into 2024.




MAJOR REFORMS ON
THE AGENDA

MERGER REFORMS
Treasury Competition Taskforce review: How did we get here?

Like much of the ACCC’s advocacy for law reform over the years, the merger reform
debate followed two high-profile lossesin merger litigation before the courts, in Aurizon /
PN (2019) and TPG /Vodafone (2020).

These losses led to a speech by ACCC Chair Rod Simsin August 2021, which questioned
the appropriateness of the Australian merger reform process and set out hisideas for
reform - explicitly acknowledging that he wanted to start a debate about reform. The
package proposed by Mr Simsinvolved the following elements:

+  Aremodelling of the requirement that the ACCC prove thata mergerwould be “likely” to
substantially lessen competition. This “likely” standard, in the context of aforward-
looking counterfactual, had proven challengingand had been thereasonthe ACCC lostin
boththeAurizon/PN and TPG/Vodafone cases (as well as earlier decisions before both
theAustralian Competition Tribunaland the Federal Court);

+  TheACCCwanted anassumptionintroduced into section 50 thatanytransaction
where the acquirer held market power was anticompetitive, which would need to be
disproved by the merger partiesto achieve clearance;

+  Introducing greaterfocusonstructuralassumptions within the section 50 process.
Thiswould be done through changesto the “merger factors” defined in subsection
50(3) in ordertofocusthe attention of the Court on any changeinthe structure of
markets, includingwhere they entrenched or extended market power;

+  Amandatoryand suspensory framework for mergers - which forces merger parties
to notify the ACCC of deals that meet stated thresholds and ensures that completion
cannotoccuruntilthey are cleared;

+  Asingleformalregime where the test the ACCC would apply would be framed to
requireitto be satisfied that the proposed acquisitionis not likely to have the effect
of substantially lessening competition.

The Coalition Government was not receptive. Shortly after Mr Sim’s speech, Josh
Frydenberg, the then Federal Treasurer responded, “While we must always ask if our
regulatory frameworkis efficient and fit for purpose | do not want to put more regulatory
barriersin frontof business”.

t ACCCv Pacific National[2019] FCA 699 (trial); [2020] FCAFC 77 (appeal).
2 VodafonevACCC[2020] FCA117.
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The 2022 Federal Election changed the atmospherics around
merger reform. The Hon Andrew Leigh MP was appointed as the
Assistant Minister for Competition, Charitiesand Treasury.
Minister Leigh had strong and longstanding concerns with
competitionand merger policy and made several early public
comments aboutthe need for competition reformin Australia. In
April 2023, the ACCC accepted theinvitation, as Chair Cass-
Gottliebinaspeechtothe National Press Club argued that
Australia’s merger controlregime was no longer fit for purpose.
Shortly afterthe address, in March 2023, the ACCC provided a
submission tothe Treasury outlininga more detailed set of

proposals for merger reform.

What are the differences between the current ACCC proposals
under Chair Cass-Gottlieb and the original ones proposed by
former Chair Sims?

The ACCC’s updated proposal showed continuity with the
concernsraised by Sims, as well as refinementin approach.®

The ACCC continued to press foramandatory and
suspensory framework. Indoingso, it flagged
suggested monetary thresholds that would capture
almostalltransactions by large Australian companies.

Importantly, the ACCCdropped its requestforany
changetothe “likely” test. However, the ACCC
continued itssupportfor,and elaborated, on MrSims’
request foraformaladministrative system under which
merger clearance decisions would face a different legal
standard entirely. Instead of an evidentiary standard
which must be proved before a Court, to the balance of
probabilities, the ACCCinstead called forthe decision to
beapurely administrative one that placed the onuson
merger parties to establish their deals were not
anti-competitive:i.e. whether the ACCC was “satisfied”
thatan acquisition was not likely to substantially lessen
competition.

Therewould no longerbeanyrighttoseekto challenge
the merits of an ACCC decision before the Federal
Court (by seeking declaration orrequiring the ACCC to
take stepsto block adeal). Instead, merger parties
would be restricted to the limited merits review
processthatapplied to mergerauthorisation
decisions. Thiswas aform of review introduced in 2017
followingthe Harper Review.

COMPETITION AND CONSUMER LAW INSIGHTS 2024

Anoverview of the differencesisset outin Table 1 on page 13.

The ACCC approach had been shaped by experience with the
limited merits review process which had been tested for the first
timeinearly2023inTelstra/ TPG. Inanimportantdecision by
the Tribunalin January 20234, it held that the form of review was
narrow and limited almost entirely to the material which the
ACCCobtained duringitsreview (including submissions, any
evidence submitted by stakeholders as well as any material
obtained by the ACCC through the use of compulsory powers).

Amongotherthings:

+  TheTribunal’srole was notto testthereliability or
credibility of evidence tendered during the ACCC process.
Merger parties have no ability to lead fresh evidence
(including expert material), cross examine witnesses or
otherwise challenge the cogency of evidence that was
before the ACCC -includingin circumstances where the
merger parties did not have an opportunity to see or
respond to that material during the ACCC review.

+  TheTribunalwasunlikely to have the powertoissue
summons to compel witnessesto appear.

+  Therewerevery limited, if any, rights of discovery or
production. Indeed, the Tribunal was only free to allow new
materialthat was broughtinto existence after the ACCC
determination. Itwas notenough that parties had not
previously seen materialand wished to respond toitor had
identified “gaps”intherecord thatrequired further
investigation or testing.

Tribunal processesunderthe new regime were, in essence, a
process of parties making oral submissions based onthe
documents and materials that were before the ACCC - and very
little more.

3 ACCC, “Treasury - Competition Taskforce: Merger Reform - Consultation Paper, ACCC Submission”, January 2024.
*  Applications by Telstra Corporation Limited and TPG Telecom Limited (No 2) [2023] ACompT 2.
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The Competition Taskforce

In August 2023, almost precisely two years after Rod Sims made
hisinitial pitch for major merger reform, the Treasurer announced
the establishment of a 2-year Competition Review to be
undertaken by a Competition Taskforce (Taskforce). The
Taskforce was populated by a cross-disciplinary team of

experienced Treasury, ACCC and Productivity Commission staff

Thefirst reform agendaitem? Merger reform.

The Taskforce sought views on:

12

+ A mandatory and suspensory notification process:

Should merger notification remain voluntary (like in

the United Kingdom and New Zealand) or become
mandatory (like in the United States or European Union)?
If notification is to become mandatory, how should
notification thresholds be designed (eg size of transaction
and parties in the US, or based on turnover like in the EU
and UK) and should there be an ability to review non-
notifiable mergers (i.e. a call-in power like in the UK)?

Upfront information requirements: If the regime

will stipulate upfront information requirements, who
should be setting these requirements (e.g., regulation

or ACCC guidance)? What checks and balances could be
incorporated to ensure they’re not overly onerous and
what should be the consequences for providing inaccurate
information? Notably in the mandatory US enforcement
model, the upfront information requirements in phase 1
review are relatively less onerous, with more information
required if the matter proceeds to a phase 2 review.
Compare this with the mandatory EU’s administrative
model, which has onerous information and document
requirements upfront.

Is the decision maker a Court or is it an administrative
decision (“likely” or “satisfaction”)? Who should the
relevant decision-maker should be? The current merger
process (referred to as an ‘enforcement model’ by the
Tribunal) the ultimate arbiter of the lawfulness of a merger
is the Federal Court, based on a evidentiary standard

(i.e. the balance of probabilities) and requires the ACCC

to establish that a merger it wants to block would be

likely to substantially lessen competition (SLC). Under

an administrative model, the ACCC would become the
decision-maker and a merger would only be lawful if the
ACCC was “satisfied” that the merger was not likely to SLC.

Review of administrative decisions: In the absence
of the Federal Court, who will the ACCC be accountable
to, and in what type of review? Where the ACCC

makes an administrative decision, what review rights
(specifically merits review rights) should be afforded to
merger parties? Is the limited merits review process,
as experienced in Telstra / TPG, the appropriate review
mechanism?

+ Procedural fairness: If there is to be an administrative

decision-making function in the re-designed merger
control regime, what are the appropriate procedural
fairness mechanisms? Considerations include whether
notifications should be made public, what opportunities
parties should have to respond to any ACCC concerns,
whether merger parties (and potential third parties) would
have the right to access the information the ACCC relied
on to make its decisions (e.g., third party submissions,
economic reports), whether the ACCC is required to
publish reasons, the applicable timeframes for review and
what confidentiality protections should be available.

Entrench, materially increase or materially extend a
position of substantial market power: The Taskforce is
seeking views on the ACCC’s proposal that the “substantially
lessen competition” component of the merger test be
amended or expanded to include mergers that “entrench,
materially increase or materially extend a position of
substantial market power”. Issues for consideration include
whether the current merger test actually impedes the

ACCC from challenging certain anti-competitive mergers or
whether the proposal might discourage innovation or have
some other unintended consequence.

Expanding the ‘merger factors’: the ACCC proposed

to expand the list of factors currently set out in section

50(3) of the CCA, including explicit reference to changes in
market structure (i.e., the height of barriers to entry and any
increase in such heights as a result of the merger), whether
the acquisition is part of a series of acquisitions (addressing
the “creeping acquisition” concern detailed above), the
nature and significance of assets to be acquired (e.g., data
and technology assets), and the likelihood the acquisition
would remove a potential competitor.

Public benefits: whether merger authorisation should be
retained or abolished, and if abolished, whether a public
benefit test should be retained (and at what stage can it be
considered).

Other issues such as:

- Should related or ancillary agreements should be
considered when assessing the effects of a merger on
competition under section 50 of the CCA?

- Canthere be any improvements or streaming to the
processes for and interactions between FIRB and ACCC
merger filings? Any changes to the current merger
regime would need to be able to work effectively with
the foreign investment framework.

- Should common ownership of minority interests
in competing firms and interlocking directorates be
included as another factor when assessing mergers?

- Should there be a significance threshold for joint
ventures and minority acquisitions in section 50?
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Indrawing these various options andissues together, the Taskforce offered three options for reform of Australia’s merger control
regime, includingthe ACCC’s proposal as “Option 3”:

Table 1-The Taskforce’s options for merger reform

. Voluntary formal clearance  Mandatory suspensory Administrative model
Current regime . . . . .
regime (Option 1) regime (Option 2) (Option 3)
Notification Voluntary Voluntary Mandatory Mandatory
Yes, for notified
Suspensory? No . Yes Yes
transactions
IsthemergerlikelytoSLC?  IsthemergerlikelytoSLC?  IsthemergerlikelytoSLC?  Mustbesatisfied the
If seeking merger Fornotified transactions:  Note: Taskforce seeking merg:rlst?télkeI);.ttoSLC
Testapplied authorisation: Mustbe Must be satisfied the views on whether merger ornetpublicbenet
satisfiedthemergerisnot ~ mergerisnotlikelytoSLC  authorisation process
likelyto SLC or net public ornet public benefit should stillapply
benefit
Federal Court (ACCC ACCC (for notified Federal Court (ACCC ACCC (subject to merits
prosecutes caseif transactions) subjectto prosecutes case if review by the Tribunal or
concerned merger likely review by the Tribunal) concerned merger likely judicialreview by the
Primary toSLCand parties decide Federal Court (ACCC toSLCand partiesdecide  Federal Court)

decision-maker

to proceed)

If seeking merger
authorisation: ACCC
subjectto Tribunal review

prosecutes case if
concerned merger likely
toSLCand parties decide
to proceed)

to proceed)

Thedebate and where to from here?

Atthetime of writing, the Taskforce recommendations are due to
be provided to the Treasurerand any Government response has
stillto bereleased.

Itistoo early to predictthe outcome, howeverseveral keyissuesin
the debate have been clarified:

+ The ACCC’s proposed changes are fundamental - but are
they supported by evidence?

Moving from a conventional, evidence-based approach for
merger control to an administrative modelis afundamental
realignmentin favour ofthe ACCC’s power to block deals. Is this
appropriate? Whatisthe evidence thatthe ACCC hasnotbeen
abletoblocktransactionsthat are anti-competitive?

Onthispoint, thereisactive debate betweenthe ACCCandthe
industry. TheACCCarguethattheyseelessthanathird ofall
mergersthatoccurandthattheevidentiary standard hasledtothe
ACCCclearingdealsitwould otherwise be uncomfortable with.®

Industry,inresponse, argues thatthe ACCCis likely to see more
mergersthanitsfellow regulators (asa proportion of the total
number of deals). Moreover, while it has lost a handful of

® ACCC, “Treasury - Competition Taskforce: Merger Reform - Consultation
Paper, ACCC Submission”, January 2024.

¢ Law Council of Australia, “Competition Review: Response to further
ACCCsubmission”,8 February 2024.
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high-profile merger casesin the Federal Courtand Competition
Tribunal, the ACCC has been successfulin blocking or reshaping
almostall of the transactions whereitidentifies concerns
because most merger parties do not challenge an ACCC decision
toopposeatransaction-ortheywithdraw from, orreshape, a
transaction after any litigation commences.®

If an administrative process is adopted, is limited merits
review appropriate?

Boththe Telstra/ TPGand ANZ / Suncorp review processes have
highlighted the remarkable limitations which now exist under
the limited meritsreview process, including the acceptance by
the Tribunalthatitsroleis neitherto testthe evidence before the
ACCCnorto afford merger parties procedural fairness. While
this process may be appropriateinavoluntary authorisation
process, where partiesacceptsuch limitationsasthe ‘price’ of
seekingtoadiscretionary,administrative authorisation, thereis
aquestion whether parties thatare subjecttoaformaland
mandatory process should be limited in the same way.

If a mandatory notification process is adopted, how can we
avoid this becoming an inefficient and costly burden on the
economy?

Any mandatory notification process must be structured in away
thatavoidsimposinginefficientand unnecessary costsand
burden onAustraliandeals. Thisincludes ensuring thresholds
areappropriateandthata “fasttrack” exemption processisin
placeand workable.



HISTORY REPEATING ITSELF: SECTION 50 OVER
THEYEARS .

The currentdebate surrounding Australia’s merger control
regimeisnot new. Priorto now, there have been eight reports
which have explored proposals to change Australia’s merger
controlregime since 1974 when section 50 was introduced.!
However, only asmallnumber of reforms resulted from these
reviews.

Interestingly, some of the key changes which are currently
being debated have been explored by previous competition
policyinquiries:

+ Mandatory netification of transactions: the requirement
that the regulator be notified of transactions meeting
a prescribed thresholds was first recommended by the
Attorney General’s Department in a 1984 Green Paper on
the Trade Practices Act 1974. Mandatory notification was
again considered in 1989 in the Griffiths Report (which
recommended against its introduction), in 1991 in the Cooney
Report (which supported mandatory notification), and in
1994 by the Treasury in a discussion paper (which supported
mandatory notification). Despite these recommendations,
successive governments have opted to retain the informal
process because of its flexibility and efficiency.

+ Changes to the SLC test: the SLC test was present when
section 50 was enacted. However in 1997 it was replaced
with a less restrictive test, being ‘market dominance’ test,
meaning that transactions were only prohibited where
they resulted in, or substantially strengthened, a ‘position
to control or dominate a market’. The rationale for this
amendment was that Australian firms should be allowed
to achieve economies of scale to improve international
competitiveness. In 1991 the Cooney Report recommended
that the ‘dominance test’ set the threshold too high and
recommended a return to the SLC test. Following this, in
1992, the SLC test was adopted once again in section 50 and
has remained since.

The fact that Australia’s merger control regime has remained
virtually unchanged since 1992 despite frequent reviews, has
prompted some commentators, including Justice Michael
O’Bryan, to conclude that it is difficult to conclude that the
system requires significant reform.

! Swanston Report (1976), Attorney General’s Department Green
Paper (1984), Griffiths Report (1989), Cooney Report (1991), Hilmer
Report (1993), Treasury Discussion Paper (1994), Dawson Report
(2003), Harper Report (2015).
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Thefollowingtable outlines the various changes to the ACCC’s proposed merger reforms under the previous Chair, Rod Sims, and the
current Chair, Gina Cass-Gottlieb. As highlighted in the table below, the ACCC no longer calls foramendments to the merger factors
(including for digital platforms) or definition of ‘likely’ in section 50, or for the ACCC’s prior recommendations to add deeming provisions
or provisions allowing agreements to be taken into account. The ACCC largely retainsits calls fora mandatory notification regime,
call-in powers and limited merits review, but with arenewed focus onamending the SLC testin section 50 to expressly state thatan SLC
“includes entrenching, materially increasing or materially extending a position of substantial market power”.

Table 2 - Table outlining how the ACCC’s proposed merger reforms have evolved over time

Speech by previous Chair Sims, 27
August 2021’

Proposed amendments to the process

Mandatory
notification

Call-in powers

Burden of proof

Limited merits
review

Yes: Proposed asingle new formal
merger regime, whereby all
acquisitions above specified
thresholds would be subject to
mandatory notification to the
ACCC before proceeding. No
specificthresholds were
proposed.

Yes: The ACCC should have a‘call
in’ power for proposed
acquisitionsthatare below the
thresholds but wherethe ACCC
considersthere are potential
competitionissueswhichrequirea
publicreview.

The ACCC must be satisfied that
the proposed acquisitionisnot
likely to have the effect of
substantially lessening of
competition.

ACCCproposalstothe
Government, March2023%and
December2023

(First proposals under Chair

Cass-Gottlieb)

Yes: Proposed theintroduction of
mandatory notificationifthe
merger meets “specified
thresholds”, beingaturnover
threshold of $400 million oraglobal
transactionvaluethreshold of $35
million.

Yes: Underthe ACCC’s preferred
option, the call-in powerwould only
berelevantforasubsetof
transactionsthatfallbelowthe
notification requirements, but
underthefirst option proposed by
Treasury, the call-in powerwould be
acentrallinchpinoftheregimefor
alltransactionsbecause
notificationisvoluntary.

Proposed reversing the burden so
thatitwould liewith the partiesto
demonstratetothe ACCC’s
positive satisfaction that their
transactionisnot likely to SLC.

ACCCresponse tothe Competition
Taskforce Consultation Paper,
January 2024°

(Third proposal under Chair
Cass-Gottlieb)

Yes: Same as previous with the
addition of:

+ Aformal clearance model
where merger parties must
convince the ACCC the proposed
transaction will not SLC. This will
align with many OECD countries;

+ Afast-track regime where
parties must not complete the
transaction without ACCC or
Tribunal approval, or unless the
ACCC grants a ‘fast-track waiver’
from the full notification and
approval requirements.

Yes: Underthe ACCC’s preferred

option, the call-in powerwould

only berelevantforasubset of
transactionsthatfall below the
notification requirements, but
underthefirst option proposed by

Treasury, the call-in power would

beacentrallinchpin oftheregime

foralltransactions because
notificationisvoluntary.

Proposed anapprovaltestwhere

the ACCC (and Tribunal on review)

must grant approvalif “satisfied
thereisno likely SLC”.

Yes: Proposed limited merits review by the Australian Competition Tribunal (the Tribunal) rather than the

Federal Court.

" ACCC,SpeechbyRod Simstitled ‘Protectingand promoting competitionin Australia keynote speech’ delivered to the Competition and Consumer
Workshop 2021 - Law Council of Australiaon 27 August 2021: https://www.accc.gov.au/about-us/media/speeches/protecting-and-promoting-
competition-in-australia-keynote-speech.

8 ACCC, Submission to Treasury on merger reform, 9 March 2023: https://www.accc.gov.au/system/files/submission-to-treasury-regarding-merger-
reform.pdf; ACCC, Submission to Treasury on ACCC preliminary views on options for merger control process, 20 December 2023: https://www.accc.

gov.au/system/files/accc-submission-on-preliminary-views-on-options-for-merger-control-process.pdf.

® ACCC, Second submissionto Treasury onurgent need for merger law reform, 31 January 2024: https://www.accc.gov.au/system/files/merger-
reform-submission.pdf.
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Speech by previous Chair Sims, 27
August2021

Proposed amendments to the legal test

Mergerfactors

Definition of
‘likely’ in section
50

Deemed
provisions

Provision allowing
agreementstobe
takenintoaccount

Substantial
market power

Upfront
information
requirements

Public benefits

Digital platforms

16

Yes: The mergerfactors should be
revised to focus on the structural
conditions for competition thatare
changed by the acquisitionto the
detriment of competition.

Yes: Proposed defining ‘likely’in
the legislation forthe purpose of
mergerreview toinclude ‘a
possibility thatis not remote’.

Yes: Proposed including adeeming
provision foracquisitions that
entrench, materially increase or
materially extend positions of
substantial market power.

Yes: Proposed addinga provision to
allow agreements between the
merger partiesto be takeninto
accountinthe mergerassessment
of the likely effect on competition.

Proposed a deeming provision for
firmswith substantial market
power.

Merger parties would need to
provide their bestinformation
up-frontto supporttheir
notification. There would be clarity
around timeframes forthe ACCC’s
review. The ACCC’sinvestigation of
proposed acquisitionsin the formal
systemwould commenceasa
Phase 1review, withthose unable
tobecleared atthe end of Phase 1
movingto Phase 2.

Not considered

Yes: Proposed adding new merger
factors specifictodigital platforms
toaddresswhetherthe acquisition
may resultin the loss of potential
competitiverivalry and/orincrease
accesstoorcontrol of data,
technology or other significant
assets.

ACCCproposalstothe
Government, March2023 and
December2023

(First proposals under Chair
Cass-Gottlieb)

ACCCresponse tothe Competition
Taskforce Consultation Paper,
January 2024

(Third proposal under Chair
Cass-Gottlieb)

No: Thiswas notaddressed under the new Chair.

No: Thecurrent precedentinterpreting ‘likely’ asa ‘realchance’ or ‘real
commerciallikelihood’isappropriate.

No: Thiswas notaddressed underthe new Chair.

No: Thiswas notaddressed underthe new Chair.

Proposed amendmentsto the SLCtestin section 50 to expressly state
thatan SLC “includes entrenching, materially increasing or materially
extending a position of substantial market power”.

Introduction of requirement for parties to provide the ACCCinformation
(yetto be specified).

Proposed introduction of the
option for merger partiesto
subsequently apply forclearance
on public benefits groundsif the
transactionisnotcleared on
competition grounds.

Proposed aseparate processto
have a merger considered on net
public benefits.

No: The ACCC now considers the economy wide reformsit has put
forward provides the tools necessary for assessing such acquisitions.
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UNFAIRTRADING PRACTICES - ANEW ECONOMY
WIDE PROHIBITION?

Inlight of Treasury’s consultation on proposed reforms to regulate
unfairtrading practicesin Australiaduringthe second half of 2023,
we can expect to see developmentstowardsimplementing a new
unfairtrading practices prohibitionin Australiain 2024. While the
outcome of the consultationis yet to be published, both Treasury
andthe ACCCindicated their preference for the highest level of
protectioninthe proposed reforms,implementing both general
and specific prohibitions.

Theideaof a prohibition on unfair conductin Australiaisfarfrom
new. It was firstrecommended in 1997 by the Reid Committee,
and the ACCC has been advocatingforaban on unfairtrading
practicesinrecentyears, sincethe Digital Platforms Inquiry
Reportin2019.%°

‘Unfairtrading practices’ are proposed to cover types of
commercial conductthatare not prohibited by existing provisions
ofthe Australian Consumer Law (ACL) but which can nevertheless
distort competition and resultin significantharm to consumers
and smallbusinesses. Whilst certain types of conduct are
prohibited underthe ACL, such as misleading or deceptive
conduct, unconscionable conduct and baitadvertising,
Treasury’s proposed reformsindicate we may see this wider-
reaching, general prohibitionintroducedin 2024.

Treasury consulted on fourdistinct policy optionsto address
unfairtrading practicesin Australia:

1 Statusquo (nochange): noreformtothe currentlegislative
framework.

2 Amend statutory unconscionable conduct: insertthe
conceptof unfairnessinto the unconscionable conduct
provisionsinthe ACL or expand the prohibition to mandate
consideration of unfair conduct by the courts when
determining whether conductis unconscionable.

3 Generalprohibition: a general prohibition on unfairtrading
practiceswould be applied across all business sectors,
separate from the current prohibitions under the ACL.

4 Acombination ofgeneraland specific prohibitions: further
specificunfair practices would beinserted into the ACL, as well
asageneral prohibition on unfair practices, similar to unfair
tradingapproachesinthe EU, UKand Singapore.

COMPETITION AND CONSUMER LAW INSIGHTS 2024

Whilst Treasury confirms that these practices aredrivenin part by
the growingimportance of digital platform services for small
businessand consumers,and the ACCC has previously
recommended amendingthe ACL toinclude an unfairtrading
practices prohibitioninthe Digital PlatformsInquiry, Digital
Platform Services Inquiry and Digital Advertising Services Inquiry,
theACCChas madeitcleartheyareseekingthe prohibitionto be
economy-wide, applyingto all businesses regardless of industry.

“The government s proceeding through a consultation
process, which will conclude in November of this year, and
we hope this will result in the introduction of an unfair
trading practices prohibition across the economy.”

-ACCC Chair Gina Cass-Gottlieb, 14 February 2024,
Economics Legislation Committee estimates hearing

We recommend businesses keep a close eye on developmentson
this proposed reform. What constitutes an ‘unfair’ trading practice
is currently unclear,and ACCC Chair Cass-Gottlieb recognised the
inherentdifficulty in what exactly constitutes ‘unfairness’in a panel
hosted at G+T last year. Chair Cass-Gottlieb:

+  arguedthatalegislative change will have the purpose of
“direct[ing] judges to thinkin a different fashion” about what
constitutes anticompetitive conduct; and

+  recognisedtheactiverolethatthe ACCCwould havetoplayin
shapingtheunderstanding and interpretation of ‘unfairness’
in both the community and the judiciary. Chair Cass-Gottlieb
confirmed thatasthe legal standard of unfairnessis
identified and clarified, the ACCC would take a proportionate
approachtoinvestigation and enforcement appropriate to
the nature of the conduct and the consumer harmit may
cause, andissue guidance around the specific practices
whichitconsidered likely to contravene a fairness standard.

The development of an unfairtrade practices prohibition may well
be 2024’s biggest achievement for the ACCCin the consumer
protection space and we will be carefully watching forany
guidance provided in the coming months.

10 Seeourearlierclientupdate at Gilbert + Tobin, “Digital reform unfolds - ACCC releases Final Report on Digital Platforms Inquiry”, 26 July 2019.
Available at: https://www.gtlaw.com.au/insights/digital-reform-unfolds-accc-releases-final-report-digital-platforms-inquiry.

11 Gilbert+Tobin, “Unfair Trading Practices: ACCC Chair Gina Cass-Gottlieb at G+T”,21 February 2023 (available at: https://www.gtlaw.com.au/

knowledge/unfair-trading-practices-accc-chair-gina-cass-gottlieb-gt).
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Examples of conductidentified by The Treasury as potentially amounting to unfair trading practices not covered by the ACLinclude:

Inducing consumer consent or

agreementto data collection through

concealed data practices.

Using opaque data-driven targeting or

otherinterface design strategiesto
undermine consumer autonomy.

Non-disclosure of contract terms

including financial obligations (at least

until afterthe contractis enteredinto).

Exploiting bargaining power
imbalancesin supply chain
arrangements, including by
unilaterally varying supply terms at
shortnotice.

Exploitingorignoringthe
behavioural vulnerabilities of
consumersthatare presentinthe
‘choice architecture’ of products or
services (digital or otherwise).

Allor nothing ‘clickwrap’ consents

thatresultin harmfuland excessive

tracking, collection and use of data,

and don’t provide consumers with

meaningful control of the collection
and use of their data.

Omitting or obfuscating material
information which distorts
consumers’ expectationsor
understanding of the product or
service being offered.

Adopting business practices or

designinga product orservicein away

that dissuades aconsumer from
exercisingtheir contractual or other
legalrights.

Providingineffective and/or complex
disclosures of key information when
obtaining consentoragreementto
enterinto contracts.
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NEW ‘DESIGNATED COMPLAINTS’ FUNCTION

Justlastmonth, on 15 February 2024, the Competition and Consumer Amendment (Fair Go for Consumers and Small Business) Bill 2024
(Bill) was introduced into Parliament, enabling designated consumerand small business groups to make complaints to the ACCC about
significant or systemic marketissues that affect consumers orsmall businessesin Australia. The designated complaints process willapply
pressureand public scrutiny onthe ACCCto be seen asactively considering complaints aboutissues affecting Australian consumers.

While anyone can submitacomplainttothe ACCC, the ACCC hasno obligation to action complaints. Underthe designated complaints
system, the ACCC must assess the complaintand publishinformation onits website where acomplaint has been made by a designated
complainant. Entities thatrepresent theinterests of consumersorsmall businessesin Australia can become designated complainants
with approval of the Minister.

We expect the new designated complaints system may expedite the time the ACCC takes to considerand pursue matters of high political
interest, asthe ACCCwill be required to specify within 90 days of receiving a designated complaint whetherit intends to take furtheraction
(FA).Ifthe ACCCissuesa FAnotice, it will be required to use “best endeavours” to commence those actions as soon as practicable and
within 6 months after giving the notice. This processis set out below.

Ifthe Billis passed, the ACCC will be required for the first time to explain publicly why it considers it appropriate to take no furtheraction
(NFA) inresponseto certain complaints. Under the current regime, ifthe ACCC chooses to take NFA in response to acomplaint, it may do so
silently, or confidentially by writing a letter to the complaint (and partiesinvolved), or publicly in a speech or media release (notingit has
only donethisonrare occasions).

Operation of the designated complaints system

Entity must be approved by Minister Designated complainant may make designated
tobeadesignated complainant -~ complainttothe ACCC (s 154ZF). The ACCC must
(s154ZQ). The Minister may impose “| publicly respondinwriting within 90 days, specifying
conditionson approval (s 154ZR). whetheritintendsto take furtheraction (s 154ZG).

The ACCC mayissue a NFA noticeif: a) itis not
satisfied that the complaint meets content
requirements, b) subject matteris subject of other
inquiries /actions or c¢) the ACCC considersitis
appropriate to take NFA, having regard to the
designated complaints determination prescribed by
the Minister (s 154ZH and s 154Z7J)

The ACCC mayissue a FAnoticeifitis satisfied the
complainta) relates to a significant or systemic
marketissue that affects consumersand/or small
businessesinAustraliaand b) relates to a potential
breach of the Act or one or more of the ACCC’s
powers/functions underthe Act (s 154ZK).

The ACCC must use best endeavours . .
The ACCC may replace this notice

with asubsequent FAor NFA Notice
(s154ZL).

tocommencetheactionsassoon as
practicable or within 6 months after
giving the notice (s 154ZK).

We considerthe public nature of this complaints process might also spark ACCC pursuit of enforcement outcomesin relation to consumer
issuesasthey areraisedinthe publicdomain, and potentially private claims.

TheBillis expected to commence the later of 1 May 2024 or the day following Royal Assent.
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AUSTRALIA’'S DIGITALREFORM AGENDA

Inlate 2023, the Federal Government voiced support forthe
ACCC’s proposed regulatory reforms targeting digital platforms.
Asareminder,the ACCC proposed a new forward-looking (or ‘ex
ante’) regulatory regime for digital platformsinits September
2022 Interim Report, marking the mid-way point forits Digital
Platform Services Inquiry 2020-2025. Inits official response,
the Federal Governmentannouncedin-principle support forthe
following proposals:

+ Mandatory codes of conducts for designated digital
platforms: Treasury will develop a possible legislative
framework enabling the creation of digital service-specific
codes of conduct to address anti-competitive behaviour by
designated digital platforms. The ACCC had recommended
developing mandatory codes tailored to specific services
such as search engines, app stores, advertising technology
and mobile operating systems. Only those digital platforms
considered to be ‘gatekeepers’ or essential trading partners
would be subject to the codes which would promote
competition by addressing tying and bundling, exclusive
arrangements, impediments to switching and interoperability,
data-related barriers, and transparency. We expect this
to be dealt with as part of the Competition Taskforce and
understand that codes for app stores and search services will
be given priority.
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+ Economy-wide ban on ‘unfair trading practices’: Treasury
has released a Regulation Impact Statement for consultation
on options to address certain ‘unfair trading practices’
identified by the ACCC. These reforms are intended to target
a range of commercial conduct including conduct specific to
digital platforms such as harmful and excessive data tracking,
collection and use; all-or-nothing clickwrap consents; and ‘dark
patterns’ which are deliberate user interface design strategies
that impede choice and harm consumers). As noted in the
“Major Reforms - Unfair trading practices” section on page
17, Treasury consulted on these proposed reforms during the
second half of 2023. While the consultation process is closed
and the outcome of the consultation is yet to be published,
both Treasury and the ACCC have indicated their preference
for the highest level of protection in the proposed reforms,
implementing both general and specific prohibitions.

+ Internal dispute resolution standards for digital platforms:
The Government called on industry to develop voluntary
internal dispute resolution standards by July 2024 to address
the ACCC’s concerns around consumers’ access to appropriate
dispute resolution processes when dealing with online services
(including in relation to scams, harmful apps and fake reviews).
There have been no further developments since then.

The ACCC welcomed the Federal Government’s response to its
proposed regulatory reforms and cited the need for Australia to
keep pace with other countries in its media release:

“The United Kingdom, Germany, Japan and the European
Union have already announced or implemented significant new
competition and consumer regulations for digital platforms...
It is our experience that platforms rarely extend changes made
in one jurisdiction to others, so it is critical that the Australian
Government works quickly to implement these reforms so that
consumers and small businesses aren’t left behind.”
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2023 SHOWSTHE ACCCISTOUGH AND GETTINGTOUGHER FOR DEAL
MAKERS

In addition tothe ACCC’s advocacy for significant reforms to Australia’s merger laws
(discussed aboveinsection 2.1 “Merger Reforms”), from December 2022 to December
2023,the ACCCopposed (or refused to authorise) six of the 24 transactionsthat were
subjecttoinformal clearance or merger authorisation during this period.

Thiswas the highest number of blocked transactionsin a single year since 2006, when the
ACCCalsoblocked six.

The deals blocked last year were the following:

+  Qantas/AllianceAirlines was opposed after the ACCC expressed concerns that
combiningtwo of the largest charter service providersin Western Australiaand
Queensland would significantly lessen competition for regional services, and
especially “flyin, fly out” servicesinto resource areas.

+  Woolworths/SUPAIGA (Karabar) was opposed after the ACCC expressed concerns
thatthetransaction would remove animportantindependent supermarketin the
Queanbeyan and Jerrabomberra area which competed with larger chains through a
differentiated shopping experience.

+  Transurban/Horizon Roadswas opposed after the ACCC raised concernsthatthe
transaction would enhanceincumbency advantages held by Transurbanincluding
accesstoskilled traffic modellers and data, reducing scope forentry by a
competitive alternative private toll road operatorin future bidding processes.

+  Australian Clinical Labs/Healius was opposed after concerns thatit would combine
two of the three largest providers of pathology servicesin Australia.

+  Telstra/TPG,in which the ACCCrejected an application forauthorisation ofa
network sharingarrangementinregionalareas. The ACCC expressed concern that,
by enhancing the market position of TPG, the deal would weaken the competitive
position of Optusto adegree thatitwould reduce futureinvestmentinitsown
competitive regional network. Thisdecision was upheld in mid-2023 on review by
the Australian Competition Tribunal, although for different reasons.

+  ANZ/Suncorp was opposed after the ACCC’s concerns that it would further entrench
ahighly concentrated market structure, and facilitate coordination, while also
limiting the options for second-tier banks to combine and strengthenin a way that
would create a greater competitive threat to the major banks. However, on 20
February 2024, the ACCC’s decision was overturned by the Australian Competition
Tribunal, which was satisfied that the transaction would not likely substantially
lessen competitionin any market.
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Ofthe 11transactions (both authorisations and informal reviews)
that were notopposedinthe 2023 calendaryear, two informal
reviews and two authorisationsinvolved court-enforceable
undertakings:

In Sika AG/MBCC Group the parties undertook to divest MBCC
Group’sentire businessin Australiaand New Zealand.

InViva Energy/OTR Group the ACCC accepted an undertaking
fromViva Energy to divest 25 Coles Express sitesin South
Australia.

Armaguard/Prosegurwas approved on subject to aremedy
involving price and service level commitments, on the basis
that, without the proposed transaction, it was highly probable
either Armaguard or Prosegur would withdraw from the
declining cash-in-transit market, and this would cause
significantdisruption to the public. Accordingly, takinginto
accounttheremedy, avoiding this disruption was likely to
resultina public benefit that would outweigh the likely public
detriment.

Brookfield/Origin was approved, subject to remedies, on the
basisthatthe likely gains for Australia’s renewable energy
transition amountto a public benefit sufficient to outweigh the
likely public detriments.

Significantly, both of the Armaguard/Prosegur and Brookfield/
Origin authorisationsinvolved the parties offering - and the ACCC
accepting - different forms of behavioural undertakings,
demonstrating the ACCC’s capacity for creative solutions to
addressconcernsin particular cases.

22

LESS TRANSACTIONS GO PUBLIC,BUTTHOSE THAT
DO ARE SCRUTINISED MORE CLOSELY

Oneinterestingemergingtrendisthatthe ACCCis escalatingless
mattersto public review. However, those deals that are escalated
to publicreview are being scrutinised more closely.
InFY22/23,the ACCC conducted a public review of 21 transactions,
whichisthe lowest number of public reviews conducted since the
ACCC commenced reporting onthe number of mergers
confidentially reviewed compared to those publicly reviewed in
2005/06. The totalnumber of mergers reviewed by the ACCC
decreased by 25% dueto a slower M&A market.
Figure1belowillustratesthisis partofabroadertrendthat,inthe
pastdecade, the ACCC has conducted fewer public reviews,
instead opting to pre-assess more transactions. However, despite
subjecting fewer transactions to public review, two key data
pointssuggestthatthe ACCCis scrutinising the transactionsthat
are escalated more closely.

Figure1-Numberoftransactions pre-assessed vs subject to
publicreview (by financialyear)*
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First,asillustratedin Figure 2, the duration of public reviews is
trending upwards, in both complex matters where a Statement of
Issues (Sol) is published, and those where an Solis notissued.

Figure 2 - Duration of publicreviews in calendar days (by
financialyears)*
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*Source: ACCC’sinformal merger review public register, excludes merger
authorisations

Second, the ACCCis utilisingits compulsory information
gathering powers (i.e.issuing section 155 notices) more often.

COMPETITION AND CONSUMER LAW INSIGHTS 2024

Inits mostrecentannual report, the ACCC hassignalled that it will
increasingly useits compulsoryinformation gathering powersin
mergerinvestigations, where concerns warrantincreased
evidence gathering. Inthe past decade, the number of mattersin
which s 155 notices wereissued hasremained stableatan average
ofaround 11 peryear. Thisis despite the number of public review
of mergers decreasing. Asillustrated by the Figure 3 below, this
suggeststhe proportion of public merger reviews where s 155
notices wereissued isincreasing.

Figure 3-Proportion of public merger reviews where compulsory
information gathering powerswereissued (by financialyear)*
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ACCC ENFORCEMENT
ACTIVITY- OBSERVATIONS
AND TRENDS

TRENDS INTHE ACCC’S APPROACH TO ENFORCEMENTOF THE CCA -
2023-2024 SOFAR

Ithas now been almost two years since Chair Cass-Gottlieb assumed leadership of the
ACCC. Duringthistime, there has been a noticeable shiftin ACCC enforcementactionsand
outcomes. In particular, over the previous 12 months, we have observed:

+ areduction in the number of enforcement actions commenced by the ACCC for
alleged contraventions of the competition law provisions of the CCA;

+ of the competition cases that have been commenced by the ACCC (especially in the
last 12 months but also over the previous 24 months), there has been a focus on
cartel conduct and, in particular, cartel cases that allege “attempts” or “attempts
to induce” cartel conduct as opposed to allegations that parties having engaged in
actual cartel conduct; and

+ thereis an observable trend towards increased penalties in line with findings in
Australian Building and Construction Commission v Pattinson (Pattinson),'? as well
as an expectation of further increases to penalty outcomes in the future as a result
of increases to the maximum penalties imposed for contraventions of Australia’s
competition laws.

REDUCED ACCCENFORCEMENT OF COMPETITION CASES

Calendaryear2023 saw the ACCC commence only one competition enforcement
proceeding, which was against Swift Networks, alleging cartel conduct. This follows
what appearsto be atendency by the ACCCoverthe last five years (and, in particular, in
thelast 12 months) towards prioritising the enforcement of consumer law cases under
the Australian Consumer Law over competition law cases arising under Part IV of the
CCA.

When asked recently by the Senate Committee aboutthe ACCC’s slowdown in taking
competitionlaw cases, Chair Cass-Gottlieb said

“We are as committed as we have ever been to taking these cases and investigating
them. They have asignificant degree of complexity because ofeach of the elements
thatarerequired... In certain respects, while we have a very strong pipeline of
consumer matters, undoubtedly, it has always been the pattern thatthere have
been more of those because of the complexity of the competition cases. But we
thinkthateach has big bang for buck in a deterrent sense. We do have a series of
significant ones that we are working forward to be able to commence.”

2 Australian Building and Construction Commissioner v Pattinson [2022] HCA 13 - plurality held that
acivil penalty mustbe no morethan what might be reasonably necessary to deter further
contraventions but need not be proportionate to the seriousness of the conduct, and that the
maximum penalty does not need to bereserved forthe most serious conduct.
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Thefollowingtable summarises the number of enforcement cases commenced by the ACCC:

Proportion of

Year proceeding Consumer enforcement Competition Other enforcement ..
13 competition
commenced cases enforcement cases cases
enforcement cases

2023 7 1% 0 13%

2022 10 51 0 33%

2021 6 316 17 30%

2020 11 518 0 31%

2019 0 419 0 100%
In parallel with Court outcomes, we have observed a significant Despite Chair Cass-Gottlieb’s statementsto the Senate
increaseinthe ACCC’sreliance oninfringement noticesasa Committee,itisunclearwhetherreferenceto aseries of future
mechanism of enforcement, predominantly focussed on casesmeansthatthe ACCCisexploringactions outside of the
contraventions ofthe ACL, asdiscussed further belowin Part5 cartel prohibitions-e.g., for contraventions of sections 45, 46 or
“Consumer protection-observationsand trends”. Forexample, 47 of the CCAwhich require establishing that the conductin
there were 39infringement noticesissued by the ACCCin 2023, question hasthe purpose, effect or likely effect of substantially
compared with 8infringement noticesissuedin 2022. lessening competition. Of the competition cases that the ACCC
Infringement notices represent a low-costand timely hasbroughtinthe previous 24 months, allbut one have alleged a
enforcement mechanism for alleged minor breaches of Australia’s  contravention of the cartel prohibitions. The only other
competition and consumer law, which require the ACCC to have competition case brought by the ACCCin the previous 2 years has
reasonable grounds for believing thata contravention has beenthe ACCCv Mastercard case,wherethe ACCC hasalleged a
occurred. Itistherefore unsurprising thatthere hasbeena misuse of market power as well as anticompetitive exclusive

significantrecentuptickintherelianceoninfringementnoticesin  dealing (orinthealternative, anticompetitive agreements).
light of the ACCC’s consumer-law focus, as comparatively to

= ) ) Whatwe are observingis withthe reduction of ACCCactionsunder
litigation, there are areadily available enforcement lever to pull.

sections45,46 and 47 ofthe CCA, therehasbeenanincreasein
In contrast, the ACCC has attributed the reductionin competition privateactions. Indeed, two key Australian competition cases on foot

casestothem being much more uncertain and complex. Chair atthe momentare private actions brought by Epic Games against
Cass-Gottlieb hasrecently recognised as such, stating to the bothAppleand Googleinrespect of theiralleged monopolistic
Senate’s Economics Legislation Committeein February 2024 that  controloverappdistribution platforms (i.e. the Google Play Storeand
the lack of competition enforcementis attributable to “the AppleApp Store). Inaddition to these two cases, thereare currently a
significant degree of complexity because of each of the elements furtherthree private actions alleging contraventions of section 46,
that are required.”®® Chair Cass Gottlieb also stated that even the misuse of market power prohibition: Dialogue Consulting v
though afocus on consumer cases had “always been the pattern” Instagram, Engage Marine v Tasmanian Ports Corporation and

ofthe ACCC, “we are as committed as we have ever been to taking Stillwater Pastoral Co v Stanwell Co.

[competition law] cases and investigating them” and there were “a
series of significant [cases] that [the ACCC is] working forward to
being able to commence”.*

13 This categoryincludes enforcement casesinitiated by the ACCC under the Competition and ConsumerAct 2010 (Cth) (CCA) other than underthe
Australian Consumer Law and Part V.

# Swift Networks (cartel conduct).

15 Aussie Skips Recycling (cartel conduct), Qteq (cartel conduct), ARM Architecture (cartel conduct), Bingo Industries (cartel conduct), Mastercard
(misuse of market power).

6 Techtronic (resale price maintenance), First Class Slate Roofing (cartel conduct), Delta Building Automation (cartel conduct)
7 Lactalis Australia (industry codes).

% JHutchison /CFMMEU (Part IV - boycott provisions), Alkaloids of Australia (cartel conduct), Australasian Food Group (exclusive dealing), NQ Cranes
(cartelconduct), B&K Holdings (resale price maintenance).

1 TasPorts (misuse of market power), BlueScope Steel (cartel conduct), Wallenius Wilhelmsen (cartel conduct), Vina Money Transfer (cartel conduct).
2 Senate Economics Legislation Committee, Proof Committee Hansard (14 February 2024) p. 136.

2 Senate Economics Legislation Committee, Proof Committee Hansard (14 February 2024) p. 136.
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ASHIFTINTHEACCC’S STRATEGY FOR
COMMENCING CARTELENFORCEMENT
PROCEEDINGS

Asshown above, the ACCC has commenced only nine competition
law proceedingsinthe lastthreeyears, seven of which have
alleged contraventions of the cartel prohibitions.

Fromthe cartel cases that have been commenced by the ACCC, we
have observed anincreaseinthe number of casesthatallege
“attempts” or “attempts to induce” cartel conduct asopposed to
allegationsthat the parties havingengaged in actual cartel
conduct. Forexample:

+ in 2022, the ACCC brought proceedings against Qteq Pty
Ltd, a mining equipment and technology services company,
alleging that Qteq attempted to enter, or attempted to induce
four other suppliers to enter into, contracts, arrangements or
understandings which contained cartel provisions, including
provisions to not supply particular services to large oil and gas
companies, to share markets and to rig a tender;

+ in 2022, the ACCC brought proceedings against ARM
Architecture and its former managing director Anthony John
Allen, alleging it had attempted to engage in cartel conduct
when Mr Allen sent emails to eight other architecture firms
in September 2020 asking the firms not to bid for the second
phase of the university project;? and

+ in 2021, the ACCC brought proceedings against Delta Building
Automation Pty Ltd alleging that it had attempted to make,
or attempted to induce the making of, an arrangement or
understanding with a competitor to engage in bid rigging.?

22

Theincreasedreliance on “attempts” or “attemptstoinduce”
cartelconduct may continue as an enforcementtrend, following
O’Bryan J’sdecision in BlueScope, where his honour found that
“an attempt toinduce a price fixing understanding does not
require...a commitment from distributors...[but] requires a step
towards the inducement of the price fixing understanding which is
more than merely preparatory ofthe inducement”.?

The ACCC appearsto favour “attempttoinduce” cases becauseit
cantargetearly, unilateral conduct which would only require
evidencethatone party took someinitial stepsto persuade
anothertoreach somekind of non-committal, but common,
understanding.

The ACCC’s apparentenforcement strategy following the decision
in BlueScope throws into question the utility and relevance of the
separate concerted practices prohibition which wasintroduced
intothe CCAin2017. Theintroduction of the concerted practices
provisions followed calls by the ACCCin the 2010s fora looser
basis for liability due to what was perceived to be inherent
challenges with establishing a sufficient level of commitment for
theretobeanunderstandingin cartelconduct cases.

0’Bryan J’sdecisionin BlueScopeis currently the subject of
appeal.Should the appealbeallowed, this may well revive the
utility ofthe concerted practices provisions and it would be
unsurprising to see a shift by the ACCC towardsrelyingonthemin
future enforcement cases.

ACCC, “Oiland gas services company Qteqin court for alleged cartel conduct”, 8 December 2022 (available at: https://www.accc.gov.au/media-

release/oil-and-gas-services-company-gteg-in-court-for-alleged-cartel-conduct).

23

ACCC, “ARM Architecturein court overalleged cartel conduct for university project”, 30 September 2022 (available at: https://www.accc.gov.au/

media-release/arm-architecture-in-court-over-alleged-cartel-conduct-for-university-project).

24

ACCC, “ACCCtakesaction overalleged attempted cartel for National Gallery of Australia tender”, 13 May 2021 (available at: https://www.accc.gov.

au/media-release/accc-takes-action-over-alleged-attempted-cartel-for-national-gallery-of-australia-tender).

%5 BlueScope Steel Limited (No.5) [2022] FCA 1475, at [657].

26
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ALLROADS LEAD TO HIGHER PENALTIES

Within the developing enforcement landscape, thereisaclear
trajectory towards higher penalties being sought by the ACCC and
anincreasing appetite of the Courtstoimpose such penalties for
contravening conduct. There have been two key developments
thatwill continue to drive this trend:

+  first,in 2022 the Commonwealth government significantly
increased the maximum penalties for contraventions of key
competition and consumer protection (as well as privacy)
provisionsinAustralianlaw;and

+  second, the High Courtcase of Pattinson re-affirmed that the
primary,if notsole, purpose of civil penaltiesis deterrenceand
indoingso, overturned an earlier decision of the Full Federal
Courtthatused the conceptof proportionality from criminal
law to find that the maximum civil penalties are reserved for
theworst category of cases. Rather,a majority of the High
Courtheld thatthe relevance of the concept of proportionality

todeterminingthe appropriate penalty was reduced to
ensuringthatabalance was struck between the need for
deterrence while ensuring a penalty was not oppressive.

COMPETITION AND CONSUMER LAW INSIGHTS 2024

While the new maximum penalties only apply to conduct engaged
inon or after 10 November 2022, we have already observed record
penalties for contraventions of consumer law under the previous
penalty provisions - forexample, $428 million penalty imposed
against Phoenix Institutein July 2023 for unconscionable conduct
and misleading representations,?® and $57.5 million penalty
imposed on BlueScope forattemptstoinduce price fixing, which
isthe subject of appeal.””

Oftheeightenforcement proceedingsinitiated by the ACCCin
2023, only three of them relate to conduct engaged in after 10
November 2022 (against Emma Sleep, eHarmony and Express
Online Training). These cases arestill ongoing - however the new
maximums coupled with theimpact of the decision in Pattinson
may well havessignificantimplications for the level of penalties
that may beimposedifthe ACCCissuccessful.

% ACCC, “Record penalties of $438m ordered against Phoenix Institute and CTlforacting unconscionable and misleading students”, 28 July 2023

(availableat: https://www.accc.gov.au/media-release/record-penalties-of-438m-ordered-against-phoenix-institute-and-cti-for-

acting-unconscionably-and-misleading-students).

2 ACCC, “Record $57.5 million penalty for BlueScope’s attempted price fixing”, 29 August 2023 (available at: https://www.accc.gov.au/media-release/
record-575-million-penalty-for-bluescope%E2%80%99s-attempted-price-fixing).
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PROCEEDINGS COMMENCED IN CALENDARYEAR 2023

17 FEBRUARY 2023
Swift Networks Pty Ltd

For bid rigging and price fixing when tendering to supply
equipmentand servicesto five Pilbara mining village sites. Swift
Networks admitted ithad engaged in cartel conductand was

penalised $1.2 millionin September 2023

Forengagingin alleged
misleading conductrelating to
representationsthatitwasa
localfloristwhenitisinfacta
nationalonline business.

29 MAY 2023
Meg’s Flowers

0000000000000 ccoe
.
.
.

Alleged misleading conduct
relating toits ‘Secure-a-Spot’
service, which represented to
customersthatabooking
made using the service
would reserve a parking
space.

5JULY 2023
Secure Parking

31AUGUST 2023
QantasAirways

Foralleged false or misleading conduct
relatingto the sale of more than 8,000

flights afterthey had already been
cancelled.

28
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24 NOVEMBER 2023

RSAExpress (trading as

Express Online Training)
Alleged misleading conduct
relating to the paymentand
time for completion of its
onlinetraining courses
offered to studentsforthe
responsible service of alcohol
and constructioninduction
training. Itis alleged that
Express Online Training
falsely represented that
participants would only pay
afterthey passed, and the
courses could be completedin
oneday.

7SEPTEMBER 2023

eHarmony

Alleged misleading
representationsrelatingto
statements made aboutthe
pricing, renewal and duration of
itsmemberships.

KEY
@) COMPETITION

@ CONSUMER

14 DECEMBER
2023

Emma Sleep

Alleged misleading
conductinthe
advertising of its
products,inthatEmma
Sleep falsely
misrepresented that
sales campaigns were
limitedintimeand
falsely showed higher
priceswitha
strikethrough when the
products have almost
neverbeensold atthe
higher price.

22 SEPTEMBER 2023

EnergyAustralia
Alleged breaches of the
Electricity Retail Code and
Australian Consumer Law
duetothewayinwhichit
notified customers of
impending price changes.
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CONSUMERLAW PENALTIESIN 2023 AND 2024 SO FAR

$3million penaltyimposed against Employsure for making false
and misleading representationsinitsonlineadsthatitwas, or
was affiliated with, a governmentagency.

25JULY 2023

$950,000 penalty imposed on Lactalis for enteringinto
agreementsallowing themto unilaterally terminate
agreementsin breach of the Dairy Code of Conduct. It also failed
to publishtheirmilk supply agreementson their websitein
breach ofthe Code.

28JULY 2023

$438millionintotal penaltiesimposed on PhoenixInstituteand
CTlforengaginginunconscionable conductand making
misleading representationstovulnerable studentswho were
enrolledintheirvocational courses. PhoenixInstitute was ordered
topay $400million,and CTIwasordered to pay $38 million.

$11million penaltyimposed against Fitbit for making false and
misleading representations aboutthe consumer guarantee
rightsavailable to 58 consumerswho had claimed theirdevices to
befaulty. It misrepresented to consumerstheirabilityto obtaina
refund orreplacement.

$33,000 penaltyimposed against Crusader Caravans for making
misleading representationsabout thewaterproofingtestsit
conducted on caravansitmanufactured. Teststhat Crusader
Caravans conducted checked for low standards of water
resistance butdid not check for waterproofing.

14 FEBRUARY 2024

$11.5million penaltyimposed against Mazda Australia for
making 49 separate false or misleading representationsto nine
customersabouttheirrights under consumer guarantees.

G' ‘ GTLAW.COM.AU

$6million penaltyimposed against Booktopia Pty Ltd for making
falseormisleadingrepresentationsonitswebsite,and indealings
with consumers,about consumer guaranteerights. Booktopia
admitted itmade misleading statementsinitsonline Terms of
Businessthatconsumerswereonly entitled toarefund, repairor
replacementifthey notified Booktopia within 2 business days of
receivinga productthatwasfaulty ornotwhattheyordered.

$20 million penalty imposed on Meta for making false and
misleading representationsrelating to the use of Onavo Protect
app userdata. They collected data from users which was used
forcommercial benefit.

$10 million penalty imposed on Dell for making false and
misleading representationsrelating to the discount available to
customerswho purchased add-on computer monitors. Dell
admitted to overstating the discountonits website.

15 DECEMBER 2023

$6million penaltyimposed against Honda for making misleading
representationstothe customers of former Honda dealerships.
Hondarepresented thatthe dealershipshad either closed or
would no longer service Hondavehicles,wheninfact they were
stilloperationaland servicing Hondas.

$15million penaltyimposed againstAirbnb for making false or
misleading representationsthat prices weredisplayedin
Australiandollars,wheninfactthe priceswerein USdollars.

COMPETITION AND CONSUMER LAW INSIGHTS 2024



$900,000 penalty imposed on ARM Architecture forengagingin
cartel conduct by attempting to rig bids relating to a $250 million
building project. They had contacted 8 other architecture firms
requestingthey do not bid forthe second phase of the project.

$1.2 million penaltyimposed on Swift Networks forengagingin
cartelconductinrelationto tenderingtosupplyitsservice to
miningvillage projects. Itadmitted to bid-rigging by agreeingon
the price they would submit for bids with acompetitor.

29 AUGUST 2023

$57.5million penalty imposed on BlueScope for attempts to
induce participantsinthesteelindustrytoreachan
understandingto fix prices for steel products (case on appeal).

$15 million penaltyimposed on Techtronic following admissions
itengagedinresale price maintenanceinrelation to Milwaukee
powertool products. Techtronicadmitted it entered into 97
agreementsrestrictingthe sale ofthe productsbelowaset price.

24 APRIL2023

$240,000 penalty paid by The Reject Shop and Dusk for allegedly
supplying Halloween novelty products containing button
batteries, without complying with mandatory product safety

andinformation standards.

$13,750 penalty paid by Green Endeavour Pty Ltd foran alleged
breach ofthe Horticulture Code. Green Endeavour, trading
under Fresh and Fruitlink, allegedly failed to prepare, publish
and make publicly available the terms oftrade on which it was
prepared to trade with growers.

$13,750 penalty paid by Bache Bros for an alleged contravention
ofthe Horticulture Code of Conduct. The ACCC alleged Bache
Brosfailed to makeitstermsoftrade publicly available.
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14JUNE 2023

CovaU Pty Ltd and ReAmped Energy Pty Ltd each paid $33,300
in penaltiesforalleged contraventions of the Electricity Retail
Code.The ACCCalleged that both retailers failed toincludeall
required information when notifying customers about price
changes.

10JULY 2023

$33,000 penalty paid by Costco Wholesale Australia for
allegedly engaginginfalse or misleading labelling of the country
and place of origin on lobster products. The conduct was also

allegedtobeinbreachthe Country of Origin Food Labelling
Information Standard.

$155,460 penalty paid by TeslaMotors Australia after the ACCC
issueditwithteninfringementnoticesforallegedlyfailingto
comply with mandatory safety standards for products powered

by button batteries.
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$26,640 penalty paid by Millell Pty Ltd (trading as Pet Circle) for

allegedly makingfalse or misleading representationsonits
website to two customers about the price of goods at
‘checkout’. The customers had discount codes orvouchers
whichwere applied; howeverthe ACCC alleged the customers
were later charged an additionalamountequalto the discount
amount.

14 NOVEMBER 2023

$132,000 penalty paid by Riff Raff Baby Pty Ltd after the ACCC
issueditwith eightinfringement noticesforallegedly making
false ormisleading statementsaboutits comfortertoys being
safeforsleep from birth.

$11,100 penalty paid by Delicia Franchising for allegedly failing to
provide franchisees with a copy of itsannual marketing fund
financial statement.

$56,340 penalty paid by Dreamscape Networks International Pte
Ltd forallegedly makingfalse or misleading representations
abouttwo ‘free’ productsautomatically added at checkout. The

ACCCallegedtheproductshad an ‘auto-renewal’ feature that
meant customerswould be charged after the free period elapsed.
Dreamscapealsowasalleged to have misrepresented the
benefits ofits Domain Privacy product.

G' ‘ GTLAW.COM.AU

$24,850 penalty paid by Seven Fields Operations Pty Ltd (trading
asNutrano) foralleged contraventions of the Horticulture Code.
TheACCCalleged Nutrano failed to specify the priceit received for
producein grower statements.

$43,150 penalty paid by GetFresh Merchants Pty Ltd afterthe
ACCCissueditwiththreeinfringementnoticesforalleged
contraventions of the Horticulture Code of Conduct. The ACCC
alleged that GetFresh failed to have horticulture produce
agreementsin place whiletrading with growers and failed to
publishitstermsoftrade.

5DECEMBER 2023

Repco, Supercheap Auto and Innovative Mechatronics Group d 'k
each paid penalties for supplying aftermarket car key remotes

thatallegedly breached warning requirements for products

powered by button batteries. IMG paid $59,640in penalties for

fourinfringement notices,and Repco and Supercheap Auto paid
$33,000and $26,640, respectively, in penalties fortwo
infringement noticeseach.
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MARKETINQUIRIES

In addition to the ACCC’s enforcement and merger review functions, the following graph shows the increase in market regulatory
functions of the ACCC overthe lastdecade by sector.

Inquiriesundertaken by ACCC
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GILBERT + TOBIN COMPETITION AND CONSUMER LAW INSIGHTS 2024

CONSUMER PROTECTION
- OBSERVATIONS AND
TRENDS

WHEREWILLTHE ACCC’S FOCUS LIEIN 2024? COSTOF LIVING
PRESSURESTO GUIDE ACCC (AGAIN)

In2023 we saw the ACCC really target consumer protection and we expect this focus to
continuein 2024, particularly as consumers continue to face growing financial
pressures and a ‘cost of living crisis’.

Consumerissuesdominated ACCC enforcementin 2023. Seven of the ACCC’s eight
court casescommenced inthe calendaryear were for alleged contraventions of the
ACL.As highlighted above in Part4 “ACCC enforcement activity - observations and
trends”, the ACCC also showed anincreased reliance on infringement notices and
court-enforceable undertakings as an administrative enforcement mechanism,
includinginrelation to environmental claims, high value consumer goods, essential
services, thedigitaleconomy and consumer product safety issues foryoung children.

Similarly, 2024 is shaping up to be another big year of consumer protection
enforcementaction. We expectthe ACCCto take actioninrelationto the mattersthat
were the subject of various reforms that have come into effect and guidance that has
been publishedinthe past 12 months. Forexample, the ACCC’s final greenwashing
guidance was published in December 2023, and the ACCC’s Deputy Chair Catriona
Lowe confirmed there are several active investigations underway in relation to
environmental claims. The ACCCisalso conducting aninquiryinto pricingand
competitioninAustralia’s supermarket sectorandisreportedly carefully considering
commencing ACL proceedings againstanindustry player thisyear.

We are closely watching developments of a new unfairtrading practices prohibitionin
Australiain 2024, following Treasury’s consultation on proposed reformsin the
second halfof2023. While the outcome of the consultationis yet to be published, both
Treasuryand the ACCCindicated their preference for the highest level of protectionin
the proposed reforms, implementing both general and specific prohibitions.

Theintroduction of the Competition and Consumer Amendment (Fair Go for
Consumersand Small Business) Bill 2024 just last month on 15 February is also firmly
ontheagenda.Duetocomeinto force later thisyear, the Bill if passed will require the
ACCCforthefirsttimeto publicly explain why it considersitappropriate to take no
furtheractioninresponseto complaints from designated complainants.
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GROCERY INQUIRIES

On25January 2024, the Australian Governmentannounced it
would directthe ACCC to conductaninquiryinto pricingand
competitioninAustralia’s supermarket sector. While thisis the
ACCC’sfirst supermarketinquiry since 2008,% itis just one of eight
currentinquiriesacrossAustraliainto the supermarket sector.?
In welcoming thedirection, ACCC Chair Cass-Gottlieb
acknowledged cost of living pressures Australian consumers are
facing: “We know grocery prices have become a major concern for
the millions of Australians experiencing cost of living pressures”.

PRICING PRACTICES - WAS/NOW PRICING BACKIN
FOCUS

Businessesshould also heed the ACCC’s warning on advertising
practices and take note of the ACCC’s proceedings commenced
againstEmma Sleep on 14 December2023. The ACCC alleges that
Emma Sleep misrepresented savings to consumers by advertising
productswith ‘strikethrough’ prices via savings and percentage
discounts, despite these productsrarely (or never) being offered
atthe higher price. The ACCC also alleges that Emma Sleep
represented particular sales campaigns were limitedin time,
when actually the campaign would continue, or a similar
campaign would continue, after the period ended. In effect, this
created an ‘artificial sense of urgency’ regarding the availability of
the discounted prices for consumers, misrepresented the extent
towhich consumers could save, and infringed consumer choice as
they could notinformedly compare competitor products.

‘Was/now’ pricing, or ‘strikethrough’ pricing, may be misleading
ordeceptiveifthe good or service was not offered for sale at the
‘was’ price forareasonable period before the sale commenced, or
atall, orifthe good wasrarely orneversold at the ‘was’ price
before the sale commenced.

The concept of ‘reasonable’is nuanced and will turn on the type of
productand marketinvolved.Assuch, businesses should take
carewhenengaginginsale pricing practices, and seek legal
adviceiftheyareunsure.

We anticipate that was/now pricing and sales practices will also
be asubjectofthe groceryinquiry currently being undertaken by
the ACCC,and the ACCCisreportedly consideringlegal actionin
the supermarketsectorinthenext 12 months.

SCAMS: ACCCFOCUS ON PREVENTATIVE
FRAMEWORKS RATHERTHAN ENFORCEMENT

The ACCCwasactivein settingup the National Anti-Scams Centre
and alerting consumers and businessesto the prevalence of
scamsin 2023, but did not commence proceedings ortake any
publicenforcementaction.

Treasury’srecent consultation onaproposed Scams Code
Framework to deliver the Government’s commitment to
introducing new mandatoryindustry codes suggeststhatthe
ACCC may continue down this pathin 2024, focussing on
establishing an effective framework to prevent scamsratherthan
takingenforcement action.

The proposed codesframeworkis expected to outlinethe
responsibilities of the private sectorinrelation to scam activity, with
afocusonbanks, telecommunications providers and digital
platforms.® The proposalincludes anoverarching framework under
the CCAsettingmandatory obligations for businesses and regulated
by the ACCC, aswellassector-specific codesand standards.*

Treasuryisyetto publish submissions, which weredue 29 January
2024.Businessesshould be aware of any reformsarising fromthe
proposed framework, astheintroduction of mandatory scams
codesrisks placingincreased regulatory scrutiny on businesses.

% In2008,the ACCCundertooka Grocery Inquiry into the price of groceries. Note that the ACCC undertook a Feminine Hygiene Products Price
Monitoring Inquiryin 2018-19, focussed on prices, costs and profits relating to the supply of menstrual productsinthe feminine hygiene products

industryinAustralia.

2 Australian Senate Select Committee on Super Market Prices; Australian Senate Select Committee on Cost of Living; ACCC Supermarkets Inquiry
2024-25;Independent Review of the Food and Grocery Code of Conduct 2023-24; Queensland Parliamentary Inquiry; Victorian Parliamentary

Inquiry; South Australian Parliamentary Inquiry;and ACTU Inquiry.

3 Telecommunications providersare currently the only sector specifically regulated in relation to scams.

3 Treasury, Scams - Mandatory Industry Codes: Consultation paper, November 2023 (available at: https://treasury.gov.au/sites/default/files/2023-11/

€2023-464732-cp.pdf).
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GREENWASHING: CANYOU SUBSTANTIATE YOUR
CLAIM?

Despite publishing guidance throughout theyearand completingan
internetsweepin March 2023,the ACCCisyettocommence
proceedingsinrelation to ‘greenwashing’. However, we expect thisto
changein 2024, with the ACCC prioritisingenforcement now thatits
finalguidance for businesses making environmental claims was
publishedin December2023.

The ACCChas confirmed thatithasseveralactiveinvestigationsin
thisspace,andin November2023 accepted a court-enforceable
undertaking fromyoghurt manufacturerMOOin respectof claims
thatits product packaging was made from “100% ocean plastic”. The
ACCCwas concerned thatthese claims gave the misleading
impression thatthe product packagingwas made from plastic waste
collected directly fromthe ocean, butitwasactually collected
onshore from coastal areas with inexistent orinefficient waste
management (being ocean bound plastic). Businesses should ensure
thatallenvironmental claims abide by the ACCC’s guidanceand be
prepared to substantiateall claimsat ACCCrequest.

ACCC’s eight principles for trustworthy environmental claims:

Make accurate and truthful claims

Have evidence to back up your claims

Do nothide oromitimportantinformation

Explainany conditions or qualifications onyour claims

Avoid broad and unqualified claims

Useclearand easy tounderstand language

Visual elementsshould not give the wrong

impression

Bedirectand openaboutyourenvironmental
sustainability transition

“Misleading environmental and sustainability claims continue
to be an enforcement and compliance priority for the ACCC,
and we have several active investigations underway”

-ACCC Deputy Chair Catriona Lowe, December 2023

COMPETITION AND CONSUMER LAW INSIGHTS 2024

UNFAIR CONTRACTTERMS: ISYOURHOUSE IN
ORDER? FRANCHISOR’S CAUSE FOR CONCERN

Weflagged lastyear that one of the more significant legislative
changeswasthe expansion of the unfair contract terms (UCT)
regime underthe ACL. The changes cameinto effecton9
November2023, broadeningthe definition of a ‘small business
contract’and making UCTs illegal - with penalties now applying
-forbusinessesandindividuals whoinclude UCTsin their
standard form contracts with consumers and small businesses.

REMINDER

Amendmentsexpandingthe UCT regime cameintoforceon
9November2023. UCTsarenowillegaland substantial penalties
now apply fortermsin standard form contracts with consumersor
smallbusinessesthat:

cause a significant imbalance in the rights and obligations

of the parties;

are not reasonably necessary to protect the legitimate
interests of the party benefiting from the term; and

would cause detriment to a party if relied on.

Previously,a Court could only declare such termsto be unfairand
therefore void. Now, if the terms fall within the scope of the
regime,* they areillegal, and the maximum penalty per
contravention for corporationsisthe greater of $50 million, 3 times
thevalue ofthe benefit thatis “reasonably attributable” to the
conductor,ifthatcannot be determined by the Court,30% of the
corporation’sadjusted turnoverduring the breach turnover period.

Whilst we are yet to see any enforcementunder the expanded
regime, the ACCC explicitly warned franchisors “to urgently review
and amend their standard form franchise agreements or be
prepared for potential enforcement action”.** In December, the
ACCCreportedthatfranchising compliance checks uncovered
“wide-ranging” concerns,and thatthe ACCCis monitoring the use
of UCTsinfranchise agreements. We recommend businesses take
urgentactiontoreview theirstandard form contractsifthey have
notalready done soand we expectto seethefirstenforcement
measures taken under this expanded regime in 2024.

“Franchisors are on notice that we will be watching, and those
who failto address the wide-ranging concerns we outline in our
reportareatrisk oflegal action by the ACCC and franchisees.”

-ACCC Deputy Chair Mick Keough, December2023

32 Theupdated UCT regime appliesto standard form contracts made orrenewed on or after 9 November 2023, and terms of standard form contracts
varied oradded on or after9 November2023. We note that where aterm of a contractisvaried oradded on or after9 November 2023, the whole
contractwillneed to be consideredin deciding whetheritisastandard form contract”.

3 ACCC, “Franchisors warned to remove unfair contracttermsorrisk legal action”, 15 December 2023 (available at: https://www.accc.gov.au/
media-release/franchisors-warned-to-remove-unfair-contract-terms-or-risk-legal-action).
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ACCCV QANTAS

Arguably the highest profile case commenced by the ACCCin 2023
wasits proceedings launched against Qantason 31 August 2023.
The ACCCallegesthat Qantas engagedinfalse, misleading or
deceptive conduct, by advertising tickets for more than 8,000
flightsthatithad already cancelled. The ACCC also alleges that,
formore than 10,000 flights, Qantas did not notify existing
ticketholdersthattheir flights had been cancelled foran average
ofabout 18 days, and in some cases for up to 48 days.

We expectthe ACCCto continueto closely scrutinise Qantas’
pricing behaviour. When asked at an additional Economics Senate
Estimates hearingon 14 February 2024 about what levers the
ACCChastocrackdownontheaviation sector, Chair Cass-
Gottlieb said “The mostimportant presence and power that we
exercise is monitoring and transparency... The additional lever we
have is action for misleading and deceptive conduct, including drip
pricing.”

Inrelationto Qantas, Chair Cass Gottlieb noted the ACCC has
taken “very significant action against Qantas. We continue to
receive very high levels of complaints against the Qantas Group,
andwe look at it all very carefully. We not only have meaningful
Australian Consumer Law powers, but we are very vigilantin
relation to them. But we cannot intervene to set price.”

PRODUCTSAFETY RECALLS AND ISSUES

The ACCC published a significant number of consumer product
safety warnings afteritannounced on 15 June 2023 that consumer
products affectingyoungchildren’s safety and infant sleep
productsareamongthe ACCC’s product safety priorities during
2023-24.** Consistent with thisfocus, the ACCC achieved a range of
administrative and publicoutcomesin 2023, includingrecalls,
infringement notices and court-enforceable undertakings.

In 2023, each of the Reject Shop, Dusk, Riff Raff Baby, Repco,
Supercheap Auto and Innovative Mechatronics Group were issued
with and paid infringement notices. Dusk and Riff Raff additionally
gave court-enforceable undertakings, relating to the supply of
productsthatallegedly breached product safety and information
standardsand/oralleged false or misleading statements about the
safety of the products.

Interms of product safety recalls, the ACCC appeared particularly
focused on unsafe batteriesin 2023. On 20 November 2023,
following recommendations by the ACCC, the Assistant Treasurer,
the Hon. Stephen Jones, issued a national safety warning notice to
warn consumers of fire risks associated with recalled LG solar
lithium-ion batterieswhich areinstalled in solarenergy systems
acrossthe country.® Additionally, three entities (Repco,
Supercheap Auto and Innovative Mechanic Group) paid
infringement noticestotallingalmost $120,000 for supplying
aftermarket car key remotesthatallegedly breached warning
requirements for products powered by button batteries.

We expectthe ACCCto continuefocusingonthe supply of unsafe
productsonline, notingthatin February 2023itannounced that
signatoriestothe Product Safety Pledge had removed thousands of
dangerousitemsfromonline marketplaces. We anticipate further
follow up enforcementactioninrespect ofany residential dangerous
itemsfromonlinemarketplaces, particularly ifthey poseariskto
young children (inline withthe ACCC’s 2023-24 enforcement priorities).

Weexpectthe ACCC’sfocus on consumer protectionto continuein
2024, withthe ACCCbringing consumer law casesand being guided by
the Governmentinitsfocusonthevulnerability of consumersamidst
growingfinancial pressuresanda ‘cost of living crisis’. The 2023
enforcement prioritieswere almostidentical tothose 0of 2022, but
consumer protectionisalwaysafocusofthe ACCC. Indeed, as Chair
Cass Gottlieb confirmed atarecentAdditional Economic Senate
Estimates Meetingthat “while we have a very strong pipeline of
consumer matters, undoubtedly, it has always been the pattern”.

3% ACCC, “Product safety priorities 2023-24”, 15 June 2023 (available at: https://www.accc.gov.au/about-us/publications/product-safety-

priorities-2023-24).

% ACCC, “Safety warning notice - LGhome energy storage system batteries”, 20 November 2023 (available at: https://www.productsafety.gov.au/
about-us/publications/safety-warning-notice-lg-home-energy-storage-system-batteries).
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SECTOR FOCUS:
DIGITAL PLATFORMS

Digital platforms continue to be a hot topic for regulators and law makersin Australiaand
around theworld. Inthe comingyear we will see the next stage of implementation of the
ACCC’srecommendationsfordigital platform specific regulation, following Government
“in-principle” support, with further consultation on these reforms on the horizon (as
discussed aboveinthe “Major Reforms - Australia’s digital reform agenda” section on 20).
The outcome of private litigation in Australia and the potential for regulatory action as
the Digital Markets Act (DMA) is now in forcein Europe, will no doubt factor into how this
all playsout.

DIGITAL PLATFORMS SERVICES INQUIRY

The ACCC continues to release periodic Interim Reports focusing on different digital
servicesandissuesas part ofits five-year Digital Platform Services Inquiry which is
building toits Final Report nextyearin March 2025. The ACCC’s latest Interim Reports
include:

+ The March 2023 Interim Report focused on social media services (Facebook,
Instagram, TikTok, Twitter, Snapchat, YouTube, LinkedIn, Pinterest, Reddit and
BeReal).

+ The September 2023 Interim Report focused on the expanding ecosystems of
digital platform service providers in Australia (Alphabet, Amazon, Apple, Meta and
Microsoft).

+ The March 2024 Interim Report will focus on data products and services supplied by
third-party data brokers. The ACCC released an issues paper for public consultation
and is set to submit its Interim Report to Treasury by 31 March 2024.

The ACCC has not made any further reform proposalsinits morerecent Interim Reports

and considers many of the harms they’ve identified can be addressed by the ex-ante

regulations proposed inthe September 2022 Interim Report.
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PRIVATE ENFORCEMENT UPDATE '
INTERNATIONAL DEVELOPMENTS IN FOCUS

Ofthefive current private section 46 cases
beforethe Courts, two have been

commenced by Epic Games. Epic Whatis the Digital Markets Act (DMA)?
commenced proceedings against Apple

Digital Markets Act (EU): Apple’s challenge to compliancein Europe

The DMAisthe EU’s answer to regulating digital platforms. Itis designed to promote
better competitioninthe EU’s digital markets and has even inspired some of the
ACCC’s proposed reforms. The DMA establishes a range of obligations for designated
‘gatekeepers’ who meet certain criteriaaround turnover, user numbers and the

and Googlein 2020 and 2021 respectively
forallegedly engagingin anti-competitive
behaviour by misusing their market power
andimposingrestrictionson app

, durability of their market position. So far, six digital platforms have been designated
developerstouseonlyApple’sand

as ‘gatekeepers’, these companies have until 6 March 2024 to demonstrate their

Google’srespectiveapp storesandin-app . . .
‘core platform services’ are compliant with the DMA.

payment systems. Following Apple’s
unsuccessfulappealto stay the Apple workarounds could threaten the efficacy of the DMA’s obligations
proceedingsin 2021, the Federal Courthas Underthe DMA, Apple will be required to allow app developers to host theirown
ordered both cases and two related class
action proceedingsto be heard together

forajointtrialon liability commencingon

third-party app stores and collect payments forin-app purchases using theirown
payments systems. Untilnow, Apple hasrequired usersto use ethe Apple App Store
and Apple Pay payments system, where it charges developers a30% commission fee
onevery purchase.

18 March 2024. The Epic proceedings are

partofgloballitigation between the :
partiesregarding Apple and Google’s app Apple recently announced its intention to comply with the DMA’s obligations (in o

stores and in-app payment systems. It’ll be Europe only) to allow third party apps stores onits mobile phones, butalsoreleased - =~ - ~

interesting to see the extentto which these details of its new fee structure, which includes a new ‘Core Technology Fee’ for :_—_ = "L
matterswill beimpacted by the US cases developersintending to use third-party app store or payment systems. In effect, -t
noting: afteran app hasbeeninstalled one million timesin 12 months, Apple will charge < e :_._- 2
) ) ) developersusingathird-party app store or payment system €0.50 for each s
’ Epl.c lostal.l but one o.f|tsant|tr‘ust additional app install. Critics argue this new fee structure is designed to deliberately - % e
claims against Apple in the US in circumventthe DMA and will make it prohibitively expensive for any large digital e Z.h

relation to Apple’s anti-steering rules platformsto use third-party app stores or payment systems. AEuropean il s

Commission official has already flagged that they are seeing evidence of non-
compliant DMA solutions commenting, “The DMA is about effective compliance, not
aboutcompliance on paper”.

for in-app payments. As a result, Apple
now allows links to third-party payment
systems in the US and imposed a

27% commission fee on developers
for all payments made via third-party Time willtellwhetherthe EU can effectively prevent digital platforms from bending

platforms. Apple’s appeal of the the DMA’srules orifthe DMAis destined to be superseded oneiOS update at a time.

decision in the US was denied by the
Supreme Courtin January 2024.

The jury trial decision in the US in
December 2023 which found that
Google maintains a monopoly in the
market for distribution of programs
and payments on its Android software
through its mobile app store. Google
has filed a motion for re-trial and
intends to appeal the decision.
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SECTOR FOCUS:
FINANCIAL SERVICES

OVERVIEW

Competitioninthefinancial service sector continued to be an ACCC enforcement priority
into 2023. Continuingthe trend from the previous year, the ACCCindicated it would place
particularemphasison therole of payment servicesin the sector. This has manifested in
continued enforcement enforcementaction, detailed review of mergerand non-merger
authorisations,and the ACCC’sinquiryinto retail deposits.

Most significant was the ACCC’s differencein approach to two merger authorisations:
granting authorisation to Linfox Armaguard / Prosegurina2to 1 mergerin thedeclining
cash-in-transitmarket on public benefit grounds following a comprehensive forensic
assessment; and refusing authorisationin ANZ’s proposed acquisition of Suncorp Bank
onthebasisthatitwould lead to coordinated effectsin the bankingindustry and
substantially lessen competition for home loans, smalland medium enterprise banking
servicesin Queensland and agribusiness banking productsin Queensland. The ACCC’s
decision wasoverturned by the Australian Competition Tribunalin February 2024. We
expectthatthe Tribunal’s decision may embolden banks and dealmakers considering
transactioninvolving mid-tierand smaller banks as banks continue to faceincreasing
economic headwind and regulatory requirements.

2023 alsosaw theintroduction of two significant areas of legislative reforms in financial
services. In addition to establishing the National Anti-Scams Centre, Treasury is currently
consultingon a proposed Scams Code Framework to address the increasing threat of
scamsto Australian consumers, and remove risks of siloed, irregular approaches to
addressthethreat posed by scammers. Bankingisaninitial sector of focus. Followingthe
announcement of the Government’s Strategic Plan for Australia’s Payment Systemon 7
June 2023, Treasury consulted on proposed reforms to the Payment Systems
(Regulation) Act 1988 (PSRA) with an exposure draft released in October.

37 Chair Cass-Gottlieb, Speech: Opportunitiesand challengesin the digital revolution, 17 March
2023.
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RETAILDEPOSITPRODUCTS INQUIRY

The ACCC continuesto haveanimportantroleinregulating
competitionand consumerissuesin the financial services sector.
The Government’sincreasing reliance onthe ACCC’sinquiry and
monitoring powersin key sectors of the economyincluding
bankingandinsurance wasevidentin the past 12 months.

In February 2023, as part of aresponseto the ‘cost of living crisis’,
andrapidly rising Reserve Bank of Australia (RBA) rates,* the
Treasury directed the ACCCto conductaninquiryinto the market
forthe supply of retail deposit products. The Inquiry examined how
banks makeinterest rate decisionsin the context of theirfunding
requirementsand changesinthe cashratetargetsetbythe RBA.In
itsfinalreportin December2023,the ACCC notes thatbanksrelyon
retail deposits for close to 30% of their funding needs on average
and interest paid to customers on theirdepositsis thereforea
significant cost which banks try to minimise. Thefinalreportalso
statesthat, although the ACCC observed instances of price
competition from smaller competitors seekingto grow their market
share,*thereislittle evidence of aggressive broad-scale price g
competition and thatbanksinstead pursue strategic pricing \ ullll ﬂL
practices atanindividual product or customer level.# JURARINARRRN | 11111111 31

o L TYRET
The ACCC made seven recommendationsin responseto the 1
Inquiry findings, including recommendations to increase 1 ' |||' '
transparency for decision-making, support effective consumer LM
engagementand reduce barriers to consumer switching.** The
recommendationsincluded further consideration of bank
accountand bank data portability,* supporting more effective
consumer engagementand increasing transparency.* The ACCC
alsosuggested building on proposed CDR reforms, and aligning
Australia with other OECD nations like the Netherlands and
Sweden.**

While thisinquiry marksthe end of the ACCC’s financial services
competition program which wasannounced in the 2017-18 Budget,
the ACCCstated it would continue to investigate allegations of
anti-competitive conductinthefinancialservices sector.

3% GinaCass-Gottlieb, Keynoteaddressat AFR Banking Summit2023,28 March 2023.
3 ACCC, Retail Deposits Inquiry: Final Report, December 2023, p 1.

4 ACCC, Retail Deposits Inquiry: Final Report, December 2023, p 12.

4 ACCC, Retail DepositsInquiry: Final Report, December2023,p 13.

% ACCC, Retail Deposits Inquiry: Final Report, December 2023, pp 4 and 141.
4 ACCC,Retail Deposits Inquiry: FinalReport, December 2023, p 9.

4 ACCC,Retail Deposits Inquiry: FinalReport, December 2023, p 140.
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GILBERT + TOBIN COMPETITION AND CONSUMER LAW INSIGHTS 2024

ENFORCEMENT AND MERGER AND NON-MERGER
AUTHORISATION REVIEWS INTHE FINANCIAL
SERVICES SECTOR

TheACCChasundertaken/continued anumber of significant
competition mattersininthefinancial servicessector.:

+ ACCC v Mastercard: the ACCC commended proceedings
against MasterCard Asia/Pacific Pte Ltd and Mastercard Asia/
Pacific (Australia) Pty Ltd in May 2022. The ACCC alleged
that the parties engaged in conduct with the purpose of
substantially lessening competition in the supply of debit card
acceptance services. The ACCC also alleged that Mastercard

offered discounts on credit card transaction fees to retailers
who agreed to use Mastercard for their debit card transactions,
instead of the Eftpos network, which was often the lowest cost
provider. The parties continue their discovery period through

The ACCC hasalso considered a range of applications for non-
merger authorisation regarding conductin the financial services
sector. Forexample:

2024. The matter is set down for hearing in the Federal Court

beginning on 24 March 2025. + Australian Banking Association scams authorisation:

Linfox Armaguard [ Prosegur: On 13 June 2023, the ACCC
granted authorisation subject to accepting court-enforceable
undertakings for the proposed merger of Linfox Armaguard and
Prosegur Australia Holdings. The ACCC recognised that, despite
the ongoing decline in usage, for some parts of the economy,
cash remains crucial. Without the merger, either company could
withdraw from the market, which would have a detrimental and
disruptive effect on the access to and availability of cash. The
undertaking provided a significant public benefit by enabling
the merger to take place and avoid the consequences of a
disorderly exit if one of Armaguard or Prosegur were to leave.

+ ANZ [ Suncorp Bank: On 4 August 2023, the ACCC announced it

would not grant authorisation to ANZ in relation to its proposed
acquisition of SBGH Limited, the parent company of Suncorp
Bank. The ACCC raised concerns that the proposed acquisition
would further embed the dominance of the four major banks in
an oligopoly market structure and that the transaction would
give rise to coordinated effects in the banking sector.” The ACCC
was also of the view that the acquisition would substantially
lessen competition in the supply of home loans, small to
medium enterprise banking in Queensland and agribusiness
banking in Queensland.* ANZ appealed the ACCC’s decision
and on 20 February 2024, the Australian Competition Tribunal
granted in ANZ’s favour to permit the acquisition. The Tribunal
cited that detriments raised were uncertain and unlikely to
outweigh benefits of integration.

On 3 August 2023, the ACCC granted conditional interim
authorisation to the Australian Banking Association (ABA) to
enable it and its member banks to develop potential industry
initiatives to prevent, detect, disrupt and respond to scams
affecting individual and small business customers. The
application was subject to reporting and legal representative
attendance conditions. The application was ultimately
withdrawn by the ABA prior to a final determination following
the announcement by the ABA and the Government of the
Scams Accord reflecting initiates by ABA member banks to
combat scams.

ABA cash-in-transit initiatives: On 6 December 2023, the
ACCC granted conditional interim authorisation to the ABA,
ABA member banks and other relevant industry participants
(including Australian Post, cash-in-transit service providers
and retailers) to discuss and develop arrangements to
maintain the physical distribution of cash in the Australian
economy and ensure the ongoing sustainability of the
wholesale cash distribution network and access to retail cash
services in Australia. A final determination is pending.*’

Aggregator assurance program: On 17 April 2023, the
Commonwealth Bank of Australia, Westpac Banking
Corporation, Australia and New Zealand Banking Group
Limited, National Australia Bank Limited and Macquarie Bank
Limited applied for authorisation to establish a voluntary
industry-wide program for participating mortgage lenders to
jointly procure assurance reviews of the compliance systems
and standards of participating mortgage aggregators. The
ACCC’s draft determination proposed to deny authorisation.
Afinal determination is expected by April 2024.

4 ACCC,Australian Competition Tribunalauthorises ANZ’s proposed acquisition of Suncorp Bank, (Media Release), 20 February 2024.

4 ACCC,Australian Competition Tribunalauthorises ANZ’s proposed acquisition of Suncorp Bank, (Media Release), 20 February 2024.
47 ABA, Reportforperiod 6 December2023to 15 January 2024.
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PAYMENT PLATFORMS SYSTEM

Treasuryiscurrently undertaking payment systems reforms
followingthe announcement of the Government’s Strategic Plan
for Australia’s Payment System on 7 June 2023.

As partofthereforms, Treasury consulted on proposed reforms to
the Payment Systems (Regulation) Act 1988 (PSRA) in June 2023.
Theexposuredraft wasreleased on4 October2023. Amendments
tothe PSRAhave been considered by the Senate Standing
Committee for the Scrutiny of Bills.*

There were two key changes proposed as part of the PSRA
reforms. Thefirst was an extension of powers forthe RBA to
designate for regulation of new and emerging payment systemsin
the ‘publicinterest’ (such as cryptocurrency service providers,
‘Buy Now, Pay Later’ providers and digital wallet providers). This
would, forexample, enable the RBAtoimpose and access regime
orstandardson adesignated paymentsystemunderthe PSRA.*
These reforms would have efficacy impacts on competition by
streamlining regulatory processesin the market for payment
services.®

The second key reform was the introduction of a new ministerial
designation power to allow certain payment services or platforms
inthe ‘nationalinterest’ alongside the RBA’s designation power.>
This designation power ensures thatthe Government canrespond
to paymentissues with regard to factorsoutside the remit of the
RBA. These factorsinclude cybersecurity, consumer protection,
anti-money laundering, counter-terrorism financing, national
security,and innovation.>?

In addition to this, the Treasury identified a need foranew
nationwide payments licensing framework.> The Government
intendstointroduce legislation for the new payments licensing
regimein2024.%* The objectives of the suggested framework
includeimprovingregulatory certainty, supportingamore level
playingfield for payment service providers and better targeting of
regulation against existing risks.

These reforms, while payment specific, could be used to address
the broader competition concernsraised by the ACCC concerning
conductindigital payments:

+ In commentary at the Law Council of Australia, the Chair Cass-
Gottlieb indicated that payments remain a key area of focus
for the ACCC in digital markets, pointing to recent proceedings
against Mastercard.>

+ The Chair has emphasised the ACCC’s concerns with multiple
parties taking a percentage of digital economy payments that
over time impose a high-cost burden on the economy.

+ The ACCC has previously indicated it was also investigating
Apple’s practice of restricting access to the near-field
communication (NFC) functionality of its devices, limiting the
extent to which competitors can offer alternatives to Apple
Pay. As at the date of writing, the ACCC has not announced the
progress or outcome of this investigation.

Internationally,on 9 January 2024, Apple offered voluntary
commitmentsto the European Unionto grant third-party access
tothe near-field communication technology on AppleiPhones.
The commitmentrequires Apple to make APIs available to third
party developersthatallow alternative and direct accessto the
NFCto performin-store payments using the iPhone without being
routed through Apple Pay. Apple hasvolunteered the
commitment on the condition that the ECwould concludeits
ongoinginvestigation into Apple Pay on ano admissions basis. To
beeligible, developers must be established in the European
EconomicArea (EEA) and must be developingan application for
supplyinthe EEAonly. While the Commitmentdoes not have
broader global application, they aredirected to addressing
similarissuesraised by the ACCCin Australia. It will be interesting
toseewhat, if any, follow on effect his might have in Australia.

4 ParliamentofAustralia, “Treasury Laws Amendment (Better Targeted Superannuation Concessions and Other Measures) Bill 2023 (available at
https://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p;page=0;query=Billld%3Ar7133%20Recstruct%3Abillhome).

49 Treasury, Treasury Laws Amendment (Better Targeted Superannuation Concessions and Other Measures) Bill2023: Amendments of the Payment

50

51

52

53

54

55

42

Systems (Regulation) Act 1998 - Exposure Draft Explanatory Materials, p 22.

Treasury, Treasury Laws Amendment (Better Targeted Superannuation Concessions and Other Measures) Bill 2023: Amendments of the Payment
Systems (Regulation) Act 1998 - Exposure Draft Explanatory Materials, p 24.

Treasury, “Reformsto the Payment Systems (Regulation) Act 1998 - Exposure draft legislation” (available at: https://treasury.gov.au/consultations/
€2023-452114).

Treasury, Treasury Laws Amendment (Better Targeted Superannuation Concessionsand Other Measures) Bill2023: Amendments of the Payment
Systems (Regulation) Act 1998 - Exposure Draft Explanatory Materials, p 13.

Australian Government, A Strategic Plan for Australia’s Payments System, June 2023, p 2.

Australian Government, A Strategic Plan for Australia’s Payments System, June 2023, p 15.

ChairCass Gottlieb, “Speech: Law Council Annual Competition and Consumer Law Workshop”, 1 September 2023.
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SECTOR FOCUS:
ENERGY

Energyregulation has continued to evolve as it seeks to accommodate the competing
demands of the market transition. The price of energy continues to be a major focus for
regulatorsand policy-makers. Howeverthe traditional focus of regulation on cost
efficiency and the protection of competitionisincreasingly being weighed againstother
objectivesinthe developmentof policy and decision-making. In particular, we are seeing
agrowingrecognition by regulators of the increasingly urgent need forinvestment to
supportthetransitionto netzero.

The Australian energy market has moved towards renewables and decarbonisation atan
accelerated pace overthe pastyear. Consistent with the steady rise over the past decade
inrenewable energy generation, renewables delivered 80,877 GWh (38.6%) of energy in
2023 -the highest everrecorded bothin absolute terms and as a proportion of overall
energy generation.

Renewables mixin NEM energy generation
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Source: OpenNEM, Energy | NEM, accessed 23 February 2024, ** alongside internal calculations.

% OpenNEM, Energy | NEM (available at: https://opennem.org.au/energy/nem/?range=all&interval
=ly&view=discrete-time).
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Thisuptakein green alternatives contributed to lower electricity
pricesin2023.5" After average annualwholesale electricity prices
across the NEM reached record highsin 2022 (culminatingin the
AEMO’stemporary suspension of the electricity spot market),>®
pricesdecreased by 48%in 2023.5° Factors contributingto this
more moderated pricingin 2023 included milder weather

conditions, lower fuel costs, fewer coal supplyissuesand,
crucially, record generation output from low marginal-cost
grid-scale renewables (such aswind and solar).®° That said,
despite this price decrease, average electricity pricesin most NEM
regions have remained high when compared to historical levels.®

market trends. Emblematic of thistrend, Australia’s Energy
Ministers agreed in May 2023 to amend the national energy laws to
incorporate an emissionsreduction objectiveinto the National

Energyregulatory processesare movingin line with these broader /

Energy Objectives. Regulators, includingthe AERand AEMC, are
now required for the firsttime to considerjurisdictional targets
forreducing greenhouse gas emissions when making decisions
aboutsystem planning,investmentand operation of energy =
infrastructure. The second reading speech for the amending Bill
noted the critical role that these changes playinembedding
emissionsreduction policiesinto the national energy laws:

“[T]his will send a clear signal to wider industry, market
participants, investors and the public of all Australian
governments’commitments to achieve a decarbonised, modern
andreliable energy system that contributes to the achievement :
of Australia’s emissions targets. These reforms are long LAt '/’,. ;/.’- :
overdue. ... Furtherreducing the emissions footprint of / f i) ff’;‘i : /i E/L/
Australia’s electricity and gas networks can play a substantial Sl o // /
role in achieving net zero and interim emissions reduction L7 LA
targets by promoting a higher share of low or no emissions

renewables and storage.”?

57 AEMO, Draft 2024 Integrated System Plan, 17 January 2024, p 7 (available at https://aemo.com.au/-/media/files/stakeholder_consultation/
consultations/nem-consultations/2023/draft-2024-isp-consultation/draft-2024-isp.pdf?la=en&hash=17DED079F 7A2066D2872D36B76012749

% See AEMO, Market Suspension FAQs: June 2022, last updated 27 June 2022 (available at https://aemo.com.au/-/media/files/electricity/nem/data/
mms/2022/market-suspension-fags-june-2022.pdf?la=en).

% AEMO, Quarterly Energy Dynamics Q4 2023,25 January 2024, pp 3, 11 (available at https://aemo.com.au/-/media/files/major-publications/qed/2023/
quarterly-energy-dynamics-q4-2023.pdf); AER, Wholesale markets quarterly Q4 2023, January 2024, p 4 (available at https://www.aer.gov.au/
system/files/2024-01/Q4%202023%20Wholesale%20markets%20quarterly%20report.pdf); AER, State of the energy market 2023, October 2023, p
36 (available at https://www.aer.gov.au/system/files/2023-10/State%200f%20the%20energy%20market%202023%20-%20Full%20report_1.pdf).

% AEMO, “East coast wholesale electricity prices fall, while peak demand record setin WA”, 25 January 2024 (available at https://aemo.com.au/
newsroom/media-release/east-coast-wholesale-electricity-prices-fall); AER, “Average wholesale energy prices drop in 2023”, 31 January 2024
(available at https://www.aer.gov.au/news/articles/news-releases/average-wholesale-energy-prices-drop-2023). See also AER, Wholesale markets
quarterly Q42023, January 2024, p 4 (available at https://www.aer.gov.au/system/files/2024-01/Q4%202023%20Wholesale%20markets%20
quarterly%20report.pdf).

1 AER, State of the energy market 2023, October 2023, p 38 (available at https://www.aer.gov.au/system/files/2023-10/State%200f%20the%20
energy%20market%202023%20-%20Full%20report_1.pdf).

2 Hon.A.Koutsantonis, Second Reading speech, House of Assembly (14 June 2023),4378 (available at https://www.aer.gov.au/system/files/2023-10/
State%200f%20the%20energy%20market%202023%20-%20Full%20report_1.pdf).
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GILBERT +TOBIN

The AEMC hastaken further stepstoimplement these changes,
formally incorporating emissions reduction considerationsinto
the National Energy Rules and allowing networks and gas pipeline
operatorsto propose expenditure contributing to achieving
emissions reduction targets. The AEMC and AER have also
released guidance on how they willincorporate the amended
National Energy Objectivesinto their decision-making process.
The AER observesthatitwill need to balance the emissions
reduction objective alongside the other existing objectives,
including price, reliability and security of supply.

The ACCChas also demonstrated a willingness to recognise the
importance ofthe energy transitioninits assessment of proposed
transactionsthat may otherwise raise competitionissues.
Despite not being satisfied that Brookfield and MidOcean’s
proposed acquisition of Origin Energy would not substantially
lessen competition,® the ACCC authorised the merger (with
conditions) onthe basisthat the likely public benefits to
Australia’srenewable energy transition would outweigh the likely
anti-competitive public detriments resulting from vertical
integration.®

Inreachingthis decision, ACCC Chair Cass-Gottlieb highlighted
the material public benefit that can result fromtransactions
which facilitate emission reduction:

“The ACCC considers that the acquisition will likely resultin an
accelerated roll-out of renewable energy generation, leading to
amore rapid reduction in Australia’s greenhouse gas emissions
... The Brookfield Global Transition Fund has been specifically
established to focus on the transition to renewable energy. Its
decision to buy Origin, Australia’s fourth largest emitter of
greenhouse gases, is driven by a strong imperative and
commercial incentive to lower emissions quickly ... In this case,
we determined that the likely gains for Australia’s renewable
energy transition amountto a public benefit sufficient to
outweigh the likely public detriments.”s*

COMPETITION AND CONSUMER LAW INSIGHTS 2024

State and territory governmentsin the National Energy Market
(NEM) are also taking further stepsto accelerate the renewable
energy transition through continued development of renewable
energy zones (REZs) that take advantage of high-quality wind and
solarareasaround Australia.®® These REZs are designed to
improve grid reliability and security while reducing transmission,
connection and operation costs forindividual assets through
economies of scale.’” Tosupportthe accelerated development of
REZinfrastructure, state governments havein some cases needed
todevelop bespokeregulatory arrangements.

We expectthatin 2024, regulators and market bodies will face an
increasingly difficult task in seeking to balance reliability,
affordability, sustainability and security of supply considerations.

Thiswilloccurinan environment of intense political scrutiny,
heated policy debate and growing community anxiety around the
pace of the transition to netzeroanditsimpacton local
communities. Asalways, the energy sector will be one to watch
forhigh regulatory drama.

8 ACCC, “ACCC authorises Brookfield and MidOcean’s acquisition of Origin”, 10 October 2023 (available at https://www.accc.gov.au/media-
release/accc-authorises-brookfield-and-midocean%E2%80%99s-acquisition-of-origin).

& lbid.
lbid.

% AEMO, Draft 2024 Integrated System Plan, 17 January 2024, p 24 (available at https://aemo.com.au/-/media/files/stakeholder_consultation/
consultations/nem-consultations/2023/draft-2024-isp-consultation/draft-2024-isp.pdf?la=en&hash=17DED079F7A2066D2872D36B76012749).

7 AEMO, Draft 2024 Integrated System Plan, 17 January 2024, pp 10, 24 (available at https://aemo.com.au/-/media/files/stakeholder_consultation/
consultations/nem-consultations/2023/draft-2024-isp-consultation/draft-2024-isp.pdf?la=en&hash=17DED079F7A2066D2872D36B76012749).
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SECTOR FOCUS:
AVIATION

Airline competition continuesto be a key focus forthe ACCC and the Government. Aviation
isreportedly high onthe Competition Taskforce’s priority list,and with the Aviation White
Paper, slot reform, and the return ofthe ACCC’s airline monitoring mandate, the sector
should strap themselvesinforwhat could bealongand bumpyride. It’s better news for
travellersastravel markets begin to normalise, with more international flights, capacity
expansion under bilateralagreements, and lower pricesinthe domestic market.

ACCCBACKINTHE CONTROLTOWER

On 13 February2024,the ACCC published itsfirst quarterly report on the domestic
airlineindustrysincethe Treasurer’sdirection thatthe ACCC resumeits domesticairline
monitoringin November2023. The ACCC found that domestic airfares “generally fell” in
2023 duetofactorsincluding cheaperjetfuel,an easing of pent-up demand following
the Covid-19 pandemic and additional seat capacity, with combined domestic seat
capacityin December2023 reaching approximately 95% of December 2019 levels.

However, the ACCC noted that reliability remains “poor”, with cancellations and
delays higherthan longterm averages, acknowledging that pilot shortages and air
traffic controller workforce shortages have contributed to theseissues.

In December2023,the Qantas Group (Qantasand Jetstar) increased its share of domestic
passengersto61.8%, whileVirgin Australiaand Rex’s sharesremained relatively stable at
31.2%and5.3%respectively and Bonza flew 1.7% of domestic passengers.

The ACCC’sreportalso provided an update onits consideration of Airservices’ price
increase proposals whichwould collectively increase its weighted average prices by
19%innominaltermsby January 2026. AirservicesisAustralia’s only declared
provider of air traffic controland aviation rescue and fire-fighting services.

The ACCC considered thatthe trends observed over 2023 “appear to be structuraland
unlikely to changeintheshortterm”. Look out for the ACCC’s next quarterly reportsin
May and August to see how this lands.

THEINTERNATIONALAIRLINES ARE BACK
Latest statistics

Althoughinternationalaviation has taken longerthan domestic to recover following the
Covid-19 pandemic, there has beenssignificant progress more recently. Asat November
2023,thenumberofinternational airlines operating scheduled services to/from Australia
had almostreturned to pre-pandemiclevels, while the number of seats available on
internationalflights to/from Australia reached 92% of November2019 levels. The Qantas
Group hasseenitsshare ofinternational passengers carried ascend to 27.9%in November
2023 compared to026.5%in November 2019, with SingaporeAirlinesalso growingitsshare
from 8.5%109.4% and Air New Zealand growingits share from 7.2%t0 7.7%.

Anumberofiinternationalairlines more than doubled seat capacity to/from Australiain
theyearto November2023,includingAirAsiaX,ANA, Batik AirIndonesia, Cathay Pacific
Airways, ChinaAirlines, China Eastern Airlines, China Southern Airlines, GarudaIndonesia,
Korean Airand Xiamen Airlines.
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Impact of bilateral capacity on competition - Bali Bonanza

Australian and foreign carriers can only operateinternational air
passenger services to/from Australiain accordance with
diplomatically negotiated bilateral capacity limits. Following the
Australian Government’s controversial decision to decline Qatar’s
request foradditional bilateral capacity in mid-2023, there has
beenincreased attention on how bilateral capacityrights are
agreed. Butcompetitionis equally affected by the allocation of
capacity underthese bilateral agreements.

More Australians were recorded returning from Indonesiain
December2023thanin December2019. Australia’s airlines expect
acontinued upward trajectory, but Australian carriers currently
have therightto operate only 25,000 seats per week in each
direction between Indonesia and the following pointsin Australia:
Brisbane, Melbourne (including Avalon), Perth and Sydney. This
capacityisfully allocated with Virgin Australia having 4,924 seats
perweek and the Qantas Group having the remainder.

2,500 seats perweek are also availablein each direction to
Brisbane, Melbourne, Perth and Sydney, provided such services
operateviaorbeyondto a pointinAustralia otherthan Brisbane,
Melbourne, Perth and Sydney.

Both Virgin Australia and the Qantas Group have made competing
applications for this capacity, with:

+  Qantasproposingtooperate servicesonits Jetstarbrand
between Adelaide-Perth-Denpasar (Bali) and Cairns-
Melbourne-Denpasar; and

+  VirginAustralia proposing to operate services connecting
Adelaide-Perth-Denpasarand Gold Coast-Perth-Denpasar.

The International Air Services Commission (IASC) is currently
considering these competing applications. Where there are
competing claims for capacity, the IASC must make the allocation
thatwould be of the greatest benefit to the public, considering
eachapplicant’sreasonable capability to utilise the capacity, as
wellasadditional criteria, including competition.

The ACCC has submitted that the “proposal from Virgin Australia
would appear to be more conducive to fosteringa competitive
environment, and abroader distribution of capacity, than the
proposalfrom Qantas” with Virgin’s proposalintroducing “Australian
competition between Perth and Denpasar”, as well as reducing
“etstar’s dominance on services between Adelaide and Denpasar.”

Separately,inrespect of Indonesia capacity that Qantas hasalready
beenallocated, Qantas hasapplied tothe IASC forvariations to
allow GarudaIndonesiaand Qantasto market each other’sflights
between Australiaand Indonesiaunderacodeshare agreement.
The ACCC has expressed concernsthat “Qantas and Garuda are
each other’s closest competitor in the Australia - Indonesia air
passenger services market and the proposed codeshare
arrangement may soften competition between them...This could
resultin higher fares and reduced competitive pressure toimprove
service levels, compared to the future without the codeshare”.
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ThelASChasnotyet publicly indicated when itintends to make its
finaldecision onthese applications.

WHITE PAPER PROCESS AT CRUISING ALTITUDE

Thesectorisalsoattractingattention as part ofthe Government’s
in-depth White Paper process. In September2023,the Government
releasedits Green Paper, inviting stakeholdersto commenton arange of
issuesincludingcompetition,consumer protections, airportregulation,
slotmanagementat SydneyAirportandreducingcarbonemissions.In
response, the Government received over2,000 submissions. The
Governmentisalso seekinginputfrom Treasury’s Competition
Taskforce. Thiswillallinformthe development of the Aviation White
Paper,expectedtobereleasedinthefirsthalf of 2024, which willset the
Government’s policy direction forthe sector outto 2050.

Key points raised by stakeholdersinclude:

+  scepticismfromairlinesand airportsthat proposalsforaviation-
specificconsumer protections willactually addressissues which
arelargely caused by the operational difficultiesinherentinflying;

+ aneedtoreformthecurrentlight-handed approachtoregulating
airports,whichasthe ACCCandairlines pointed toin their
submissions, leaves airlines with no effective dispute resolution
processand may allow airportsto exercise market power;and

+ apushfromsomeairlinesandairportsfor Governmentdecisions
aboutbilateral capacity to be more transparentand involve
consultation withthe sector.

Thisisa potentially significant pivot pointforright policy settingsinthe
Australian aviation sector. Previous policies goingasfarbackasthe
1940s, including thetwo airlines policy, continue to befeltin today’s
market structure and so any policy changes may similarly have long
termimpacts. Asthe experience fromthe Covid-19 pandemichas
showed, theaviationindustry needsto be agileand policies should
allow forthisflexibility and promote competition, while parts of the
sectorthatare notsubjectto competition may be more appropriately
regulated.

REFORMSTO SYDNEY AIRPORTSLOTS

In February 2024 the Governmentannounced its proposed reformsto
thedemand managementschemeat Sydney Airport, which hasbeen
under consideration since 2021 when former Productivity Commission
ChairPeterHarrisdelivered anindependent review.

The proposed reformsinclude:

+  requiringairlinesto provide regularinformation about how
they useslots, including reasons for cancellations and major
delays, which will be made public;

independent audits of slot usage, with the first due in 2024;

+ anew ‘complianceregime’ which willinclude penalties for
anti-competitive behaviours, strengthened enforcement
toolsto monitorairlines and the ability to take legal action
where necessary;

+  changestotheslotallocation process which will benefit new
entrantsand regional NSW services; and 47



+ acompetitive process for selecting the airport’s Slot
Manager with improved governance arrangements around
potential conflicts.

Thereforms follow concerns from smaller carriers that other
airlines may be ‘hoarding’slots. The major airlines strongly deny
this, pointing to the current ‘useit or loseit’ system (whichis not
plannedto be changed) and the factthat operational complexities
and Sydney Airport’s movementrestrictions, not slot allocations,
contribute to cancellations.

The Governmentwillalsointroduce a ‘recovery period’ to allow
increased movements for two hoursfollowing disruptions such as
extreme weatherevents, buthasruled outany broader changesto
Sydney Airport’s curfew or hourly movement cap.

Expectthereformstolead to some greaterflexibility inthe allocation
of slotsandresilience in the operation of flights, with more public
information facilitatingeven greater scrutiny of airlines.

The Government will consult on the reforms before introducing
legislation to Parliament.

INQUIRY INTO PRICE GOUGING AND UNFAIR
PRICING PRACTICES

InFebruary 2024, the Inquiry into Price Gouging and Unfair Pricing
Practices,commissioned by the Australian Councilof Trade Unions
and chaired by Allan Fels (former ACCC Chair), published itsreport
(FelsReport).

Thereportincluded acase study onaviation, which was particularly
scathing of Qantas,emphasising thattheindustryis “dominated by
Qantas andthereis price gouging by Qantas”, pointing to the blocking
of Qatar capacity expansion without “reasonablejustification” asan
example of the Australian Government “acting in the interests of
Qantas”. TheFels Reportalso raised concernsthat Qantas’ ability to
reduce supply whileincreasing prices may have affected CPlin
December2022, contributingto rateincreases by the Reserve Bank.

Thereportspecifically criticised:

+  “restrictiveslot allocation practices” which make it difficult for
“substantialentry by a third player”;

+  capacity limitsunderinternationalbilateralair services
agreements;and

Iy

+  airports
regulationinrelationtoairports.

very high degree of monopoly”, calling for price

The ACCC Chair Cass-Gottlieb was questioned about some of the
pointsraisedinthe FelsReportatasenate estimateshearingon 14
February2024.When asked about whetherdrip pricing, algorithmic
pricingand asymmetric pricing (as notedinthe FelsReport) hadan
impactontheaviation market, Chair Cass-Gottlieb said the ACCC has
recently seen somereal competition, noting “particularly at the time of
peaktravelfor holidays, we were seeing some real competition, including
even best-discount competition. Thatwasin December2023 and January
2024. Before that time, we were concerned about that level but we did see,
evenon best-discount pricing—as comparedto 2023 and as compared to
2022—a40per cent decrease onthat average price.”
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COMPENSATION FOR FLIGHT DELAYS AND
CANCELLATIONS

Opposition senators Bridget McKenzie and Dean Smith have used the
FelsReportto callforsignificant reformsto airline passenger
protections. Details of their Pay on Delay Bill, which the senators
proposetointroduceto Parliamentin late February,are notyet
known butthe senators have stated thatitwill:

+  clarifythatapassenger’sticketrelatestoaparticularflight,
destinationandtime (hinting to the ACCC’s litigation against
Qantasand Qantas’ unusual defence centred around the sale of
“abundleofrights”);

+  establishminimum standards of service;and

+  ensure“concrete protections” inthe event of “flight delays,
cancellationsordenialsof boarding”.

Heartbreakingstories of Taylor Swift fans having their flights
impacted have continued to puttheissueinfocus, even withthe
obvious linkbetweendisruptions and recent storms. With a potential
compensationschemealso being reviewed as part of the Aviation
White Paper, the opposition senators are likely to lack Government
supportatthistime. Airlinesand airports have questioned the utility
of any compensation scheme, emphasising that:

+  aviation-specific protections overseas haveincreased airfares
butdonelittleto address delays, which are mostly caused by
operationalissues;and

+  theAustralian ConsumerLaw already provides broad
protectionstoall consumerswhich are designed to addressthe
loss suffered by customers, ratherthan being fixed schemes.

WHATTO EXPECTON THE HORIZON

Increasesin capacity and anormalisationin demand should provide
supportforstable orlowerairfaresin2024.

However, it’s notjust theflight radarthat willbe monitoringairlines’
movements, with acontinued focus by the Australian Government
around service quality,including operational performance, likely.

TheWhite Paperwill be keyin providingaclearerindicationon
potential legislative changes that couldimpactthe aviationindustry.
The Governmentwillalso consult with stakeholders on how to
implement proposed reforms to Sydney Airport’sdemand
managementscheme, beforeintroducinglegislation to Parliament.

Airlines can expect continued scrutiny from the ACCC on pricing
behaviourand green claims. Thisis consistent with the
commencement of proceedings against Qantas for allegedly
engagingin false, misleading or deceptive conduct, by
advertising tickets for thatithad already cancelled but not
removed from sale, asdiscussed in Part5 “Consumer protection
-observationsand trends”.
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Get the lowdown on developments in competition law in Australia and
around the world with The Competitive Edge. Each fortnight Moya Dodd and
Matt Rubinstein explore insights and trends with our resident experts and
special guests to give you the competitive edge.

Listen on
L &;5 Apple Podcasts] Ep43-21Feb2024|MergerontheDancefloor: Partners
Elizabeth Avery and Simon Muys with the latest on the merger

reformdebate
LISTEN ON
PartnersElizabeth Avery and Simon Muystake us through the latest

onthe mergerreform debate, how the ACCC’s position has evolved
and how its package deal mightbe unbundled.

Listen on
‘e 1* Google Podcasts

Ep42-8Feb 2024 |Everything Everywhere AllAt Once: Amelia
McKellar and the Multi-Jurisdiction of Mergers

Special Counsel Amelia McKellar guides us through the multiverse of
multijurisdictional (“MJ”) mergers,and how to navigate the
conjunction of thresholds, deadlines, agencies and advisersand
arrive atthesingularity of success.

Ep41-19Dec2023| Theview from 9,144 metres: Professor
Frédéric Jenny on climate change, Al and digital platforms

OECD Competition Committee Chair Professor Frédéric Jenny joins
ustotalkaboutthelongarcofthe competition law universe, fromthe
Chicago School through COVID to climate change, digital platforms
and artificialintelligence.

Ep40-29Nov 2023 |I’mthe Problem, It’s Me: Liana Witton
individualliability for competition law contraventions

Even as maximum corporate penalties go through the roof, there may
be moredeterrencein pursuingabusiness’s officersand employees.
PartnerLiana Witt talks us throughindividualliability for competition
law contraventions and how notto end up asthe anti-hero.
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THE COMPETITIVE EDGE CRYPTIC
CROSSWORD #4

AHIGHLY PRESCRIPTIVE LABYRINTH

Justice Wigney, the patron saint of competition-themed cryptic crosswords, recently described the criminal cartel prohibitionsin the
Competition and ConsumerAct 2010 as “a highly prescriptive labyrinth”. While this description mightalso apply to a simple maze puzzle, we
at The Competitive Edge with Gilbert + Tobin podcast choose to interpretitas a call foranother cryptic crossword. Hints may be obtained by
listeningto theentire podcastarchive.

Pleasefeelfreetofillinthis printed version and e-mail a scanto edge@gtlaw.com.au; thefirst person to submita correctly solved
crossword willbe ananswerin the nextone. You canalso download or complete all the crosswords online at crossword.info/edge.
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Across

9 See8-down

10 What’shappening, hep one-mancombo?(9)

11 Crookedteeth,orlegallytothatplace? (7)

12 Recycling mixed law? Never give up five! (7)

13 See28-down

15 Encourageboard cleared of attempttoinduce (3)

16

17

19

20

23

24

25

27

29

32

33

Cursory withoutyour powerful sugar company (3)
Backwards-flying fox authorised tote (3)

Somewhat more electricity central to Nixon’s CRP (7)
Hairy brother lost his head over broadband promise (3)
Midnight fossil fuel (3)

Xreverted 1-down gross (3)

Airline building automation (5)

Once again reporton damages, forexample (7)

Film horsein domestic gas security mechanism (7)
12-bar maybe manage steelmaker (9)

Panama Fiat partstrade practices, perhaps (5)

G' ‘ GTLAW.COM.AU

COMPETITION AND CONSUMER LAW INSIGHTS 2024

Down

1 It’'snot“ain’t” (4)

2 Relinquish atakedown on opposite day (4,2)

3  Pigpenfinisheslife with hordeolum (4)

4 Oversharingservice stations mixed up cabana or mundial (4)

5 DeftGerman breaks downwhat mergers might doto markets
(10)

6 Hard currency maybeabitofa coincidence (4)

7 24-acrossdoesthetrick after 9-across miningcamp

attempter (8)

8,9-across At worst | fly erratically as fearless singer (6,5)
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26

Polyethylene terephthalate acquiringand acquired kind of
stock (3)

30rockjurororpowerful press? (5)
Firstemerita list or trick antitrust emerita? (7,3)
101sttrendytalk talked about (5)

Reserve putter forfans of the wealth of nationsand the
antitrust paradox (4,4)

20-across lastshall befirstin FTCjurisdiction (3)
Maybe rehearsal reversal partly as a result of this, legally? (6)

Very loud symbol anticipates whatweallneed todo (3,3)

28,13-across Coiled vipers pay in market-sharing case (4,5)

29

30

31

Ancient feud around continental pact (4)
Agree, arrange, abet or collude in metrical foot? (4)

Confused kinga likely kind of chance (4)
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COMPETITION, CONSUMER
+ MARKET REGULATION

With ateam of more than 50 lawyers, including 10 partners and 5 special counsel, Gilbert + Tobin’s market-leading competition practice
isoneof the largestin Australia, top-ranked across all legal directories. The teamis widely recognised as the leading competition and
regulatory practicein Australia, with unparalleled depth and breadth, advising on many of the most complex competition law casesin
Australiaand globally.

Marking 30 years as Australia’s go-to competition and regulation practice, we have recently renewed our practice group nameto
‘Competition, Consumer + Market Regulation’ to better display the breadth of ourteam’s expertise.
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