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THE ROLE OF FAIRNESS IN
COMPETITION AND CONSUMER LAW:
ALL SIDES OF THE STORY

Elizabeth Avery, Matt Rubinstein, Anna Belgiorno-Nettis, Angus Lane and Jasleen Kaur

The 1997 Report chapterthat firstrecommended an Australian
unfair conduct prohibition began with a quote from William
Shakespeare:

“The law hath not been dead, though it hath slept.”

The Reid Committee that authored that Report may be
disappointed at how sleepy the legislative process on unfair
conducthasbeen. Over25yearsonfromitsrecommendation,
thereisstill nolegislative proposal, letalone actualinstrument,
prohibiting unfair conduct.

In 2017, the Reid Committee’srecommendation foran unfairtrading
practices prohibition resurfaced. The Consumer Affairs Australia
and New Zealand (CAANZ) suggested exploring whether the
Australian Consumer Law (ACL) adequately captured the unfair
conductthatwas raised by submissionstothe CAANZ’s ACL review.?

The Australian Competition and Consumer Commission (ACCC)
respondedin2019inthe Digital Platforms Inquiry Final Report
(DPIReport)?, and for the first time formally recommended an
unfairtrading practices prohibition.

The ACCC has mostrecently reaffirmed its supportforan unfair
trading practices prohibitioninits 2022 Digital Platform Services
Inquiryinterimreportinto regulatory reform (DPSIReport).*
Treasury hasalready responded to this recommendation saying
that Federaland State consumer Ministersare to undertake
further consultation on the prohibition.®

—

Areview of the history of recommendations for an unfair trading
prohibitionin Australia highlights both common threads and new
focuses (see Table 1). Inadequate disclosure ofimportant
information, aninability to exercise meaningful choice dueto
complex, all-or-nothing contracts orinsufficient review time, and
dissuading consumers from exercising their contractual rights,
have been consistently raised by reviews from 1997 to now.

In otherways, the deliberation has pivoted. The Reid Committee’s
smallbusinessesvs. powerful firms dichotomy has evolved with
the ACCC’sfocus on consumersinto an economy-wide
recommendation. Data-related practices have also cometo the
fore, inthe ACCC highlighting dark patterns and harmful data
tracking, collectionand use.

[ LELLLLLL

LI

E=

=
=
=

Standing Committee on Industry, Science and Resources, Finding a Balance: Towards Fair Trading in Australia, Chapter 6: https://www.aph.gov.au/parliamentary

business/committees/house_of representatives_committees?url=isr/fairtrad/report/contents.htm, citing William Shakespeare, Measure for Measure,Act |l Sceneiii

CAANZ,Australian Consumer Law Review - Final Report: https://consumer.gov.au/sites/consumer/files/2017/04/ACL_Review_Final Report.pdf

DPIReport: https://www.accc.gov.au/publications/digital-platforms-inquiry-final-report

DPSIReport: https://www.accc.gov.au/system/files/Digital%20platform%20services%20inquiry%20-%20September%202022%20interim%?20report.pdf
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Treasury, Digital Platforms - Consultation on Regulatory Reform: https://treasury.gov.au/consultation/c2022-341745
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TABLE 1: TARGETED CONDUCT BY PAST AUSTRALIAN RECOMMENDATIONS
FOR AN UNFAIR TRADING PRACTICES PROHIBITION

Reid Committee, 1997:

A small business focus

Small businessesv. powerful

firms:

+ inability to negotiate pro-
forma contract terms

+ inadequate disclosure
of pertinent commercial
information before entering
transaction

+ inadequate disclosure of
important contract terms
(through technical wording,
negotiations, unfavourable
terms not highlighted)

+ varying relationship in long-
term contracts to favour
more powerful party

CAANZ,2017:

Arefocus on exploring

Business modelsthat:

+ take advantage of
consumers not appreciating
a contract’s unexpected
consequences

+ exploit vulnerable
consumers by overcharging

+ take advantage of
vulnerable consumers
who cannot access or are
unaware of alternatives

ACCC DPI Report, 2019

Business conduct significantly
detrimentalto consumers:

+ Collecting / disclosing
consumer data without
express informed consent

+ Failing to comply with
reasonable data security
standards

+ Unilaterally changing
terms for product provision
without reasonable notice
/ ability for consumer to
consider new terms

+ Inducing consumer consent
to data collection through
long, complex, ‘all or
nothing’ contracts and
providing insufficient time
/ information to properly
consider the terms

+ Dissuading consumers
from exercising legal
rights, including requiring
unnecessary information to
access benefits

ACCC DPSI Report, 2022

Problematic conductthatis
unlikely to breachthe ACL:

+ Adopting business practices
to dissuade consumers from
exercising their legal rights

+ Inducing consent or
agreement by very long
contracts, providing
insufficient time to consider
contracts or all-or-nothing
‘clickwrap’ consents

+ Engaging in harmful and
excessive tracking, collection
and use of data

+ Using dark patterns and
other interface design
strategies (eg. prominence,
framing) which impede
choice and harm consumers
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WHAT DO OTHER JURISDICTIONS’
PROHIBITIONS SUGGEST FOR
AUSTRALIA’S?

Given Australia does notyet have a concrete proposal foran unfair
trading practices prohibition, international jurisdictions can
provideinsightinto the form that our prohibition, if proposed,
may or should take - bothinitsscope anditsenforcement.

Protectionsin other jurisdictions may capture some conduct that
is not captured by Australia’s combination of general and specific
protections, including the prohibitions on unconscionable
conduct, misleading or deceptive conduct, and misleading or
false representations. On the other hand, some of Australia’s
protections are likely broader than thosein otherjurisdictions.

Overall, itmay be that thesejurisdictions are more similar than
they are different. For example:

+ Conduct that is likely to “materially distort the economic
behaviour of consumers” under the European Union test may
often amount to misleading and deceptive or unconscionable
conduct in Australia. Many “aggressive commercial practices”
under European law would also be likely to breach the specific
Australian prohibitions against harassment or coercion.

+ Singapore’s prohibition against unfair practices is unlikely
to go any further than Australia’s prohibitions against
misleading or deceptive conduct, false representations and
unconscionable conduct. If it does, the remedies are focused
on restitution and compliance, rather than deterrence through
substantial penalties.

+ Many of the prohibitions in Canada refer directly to
unconscionable conduct or employ similar concepts of taking
advantage of a consumer’s inability to protect themselves,
or are based on misleading or deceptive conduct. Where
Canada’s general prohibitions of unfair conduct may be
broader than the Australian prohibitions, breaches are not
subject to penalties of the magnitude contemplated by the
ACL, and enforcement is focused on restitution. .

Itremains open to debate whether any differences need to be
addressed, and if so, are best addressed through a new general
prohibition orthrough more targeted provisions.

Finally, any definition of unfair conduct must be consideredin the
context of the administrative or enforcement framework that is to
apply, particularly where protections are generalrather than
specific. From this perspective, Australia’s general enforcement
approach, focused on substantial penalties and ex-post legal
action, may be out of step for an unfair trading practices
prohibition.

Otherjurisdictions, such as the United States, rely more on
processes thatidentify concerning practices, and proactive
measures that will mitigate or compensate forany harm,
particularlyin thefirstinstance. Itistypically only where the
boundaries of unfair conduct and behavioural requirements have
been defined - usually following negotiation or at least
consultation with the offending party - that substantial penalties
areimposed for subsequent contraventions.

The US Federal Trade Commission’s (FTC) process does not
directly resultin penalties. Instead, the FTC firstissues or
threatens a complaintagainsta company, allowing itto work with
the allegedly offending party, to identify and define what is unfair
inthe circumstances and address any departure from that
definition. Asubsequent settlement often involves a new consent
orderwith furtherobligations, including undertakings, and
definitions of the range of acceptable conduct. These settlements
and undertakings then have legalforce, and breaching them can
potentially lead to even higher penalties. Although this
framework may have emerged historically ratherthan by design,
ithasthe effect of identifying the problematic conduct and giving
the business achanceto fixit, before imposing penalties. Such an
approach may be worth consideringin Australia along with other
alternatives or complementsto ex post enforcement.



THE ROLE OF PETITION AND CONSUMER LAW

WHAT ABOUT UNFAIRNESS IN
AUSTRALIAN COMPETITION LAW?

How would prohibiting unfair conductimpact Australia’s
competition law, as opposed to consumer law? Positively, in the
ACCC’sopinion. Asthe ACCC wrote inits 2019 DPI Report, referring
to Edelman J’scommentin Australian Securities and Investments
Commission v Kobelt [2019] HCA 18 (ASIC v Kobelt):

“Promoting competition relies on consumers being
able to make free and informed choices regarding
products and services that best meet their interests.
As such, it is critical that the ACL is able to protect
consumers from any conduct that deprives them of a
real and meaningful choice, such as a monopolist’s
conduct in imposing extortionate take-it-or-leave-it
terms to consumers who are in need of a service.”®

There are complementary observationsinthe 2022 DPSI Report.
That Report suggested thatits competition recommendations
should include high-level principles around fair trading and
transparency forusers.” The ACCC also recently made similar
commentsin the context of greenwashing, observing that
businesses making false or misleading claims creates an unfair
advantage forthose businesses “doing the wrong thing”.®

However, the debate around the need to go furtherthan our
existing lawsin relation to prohibiting unfairness remains open.
Afterall, the quotation above cited adissentingjudgment. The
unconscionable conduct case of ASIC v Kobelt divided the High
Court4-3, with five compellingly argued judgments on whether Mr
Kobelt’s “book-up” credit system in Aboriginal communities was
unconscionable ornot.?

The Reid Committee would likely seek comfortin how lively the
deliberation onitsrecommendation hasbecomeinrecentyears.
Perhaps Shakespeare would also approve of the current state of
affairs, given the subjectivity of the topic.

“Fair is foul and foul is fair.”*°

6 DPSIReport, p499.
7 DPSIReport, p112-113.
8 ACCC,ACCC Product Safety Priorities announced at National Consumer

Congressspeech: https://www.accc.gov.au/speech/accc-product-safety-

priorities-announced-at-national-consumer-congress-speech

9 Formore, see Gilbert+Tobin,Nod and aWink, Unconscionable and Unfair
conduct after Kobelt: https://www.gtlaw.com.au/knowledge/nod-and-a-wink
10  William Shakespeare, Macbeth,Actl.Scenei.
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TABLE 2: UNFAIR TRADING PROHIBITIONS ACROSS INTERNATIONAL
JURISDICTIONS

UK The Consumer Protection from Unfair Trading Awiderange of sanctions are available for breach of the

Regulations (2008) imposes a general prohibition on prohibitionsincluding:

alltraders from engagingin unfair commercial + Civil right of redress: A consumer has a right to

practices with consumers. Acommercial practiceis undo a contract, a right to a discount on the price

unfairifit: paid, or an entitlement to seek damages if they have

(@) contravenes the requirements of professional incurred a financial loss due to the trader’s conduct.
diligence; and + Civil penalties: In April 2022, the UK government

(b) materially distorts or is likely to materially announced plans to introduce turnover based or
distort the economic behaviour of the economic fixed monetary fines for infringing consumer law.
consumer with regard to the product. The CMA will be given the power to levy civil fines of

up to 10% of global annual turnover.
Acommercial practiceisalso unfairifitis a misleading

. . . - . + Criminal sanctions: a breach of the unfair trading
action,amisleadingomission, oraggressive.

prohibitions may incur criminal prosecution if it

The Regulations’ Schedule 1 also lists commercial can be proven the trader knowingly and recklessly
practices which, because of theirinherently unfair breached the requirements of professional diligence
nature, are “blacklisted unfair practices” thatare and the conduct materially distorts, or is likely to
prohibited per se, eg: false free offers; bait advertising; distort the average consumer’s economic behaviour.
falsely stated limited offers; and fake credentials. Corporate bodies or company officers may be

subject to penalties which include a summary
conviction or up to two years imprisonment.

InApril2022,the UK governmentannouncedits
intention to strengthen consumer protectionand
enforcement. Adraftbillis expected to be published + Court enforcement orders.
in February 2023 consideringissues of fake reviews,

subscriptionsand packagetravelrules.

us Section 5 of the Federal Trade Commission Act, The FTCcan obtain equitable remedies using:
imposes a broad and general prohibition against + Cease-and-desist orders after an administrative
‘unfair methods of competition’and ‘unfairor hearing;

deceptiveactsorpractices’ + Consent orders binding the parties to various

Conduct must satisfy three tests to be unfair. It must positive or negative obligations in settlement of an
be substantial; it must not be outweighed by any administrative complaint.

countervailing benefits to consumers or
competitionthatthe conduct produces;and it must
resultininjury that consumers themselves could not
reasonably have avoided.

To obtain monetary remedies, the FTC must first go
through Section 5’sadministrative process, including
issuinga cease-and-desistor consentorder. It maythen
be able to obtain civil fines of up to $50,120 for each
violation of theissued order.
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PROHIBITION SUMMARY ENFORCEMENT FRAMEWORKS (PENALTIES)

EU Article 5 of the European Union’s 2005 Unfair Implementation and enforcement of the UCPD is left to
Commercial Practices Directive (UCPD) includes a European Union member states, provided that
general prohibition of unfaircommercial practices, enforcementis “adequate and effective” and penalties
to capture conductthat does notfall within the are “effective, proportionate and dissuasive.”

specific per se prohibitions on certain aggressive or
misleading commercial practices. Acommercial
practiceisunfairifit:

Forexample, underthe French Consumer Code
implementing the UCPD, awide range of sanctions are

available,including:
+ is contrary to the requirements of professional

o + Court enforcement orders, which may include
diligence; and

cease-and desist orders, damages and recission of
+ materially distorts or is likely to materially contracts: and

distort the economic behaviour with regard to
the product of the average consumer whom

it reaches or to whom it is addressed, or of
the average member of the group when a
commercial practice is directed to a particular
group of consumers

+ Criminal and civil penalties, including a two-year
prison sentence or monetary fines of EUR 300,000 for
individuals. In addition, legal entities may be fined
EURL.5 million or up to 10% of a company’s annual
turnover.

The UCPD defines thefollowing terms:

+ “Professional diligence” is the standard of special
skill and care which a trader may reasonably
be expected to exercise towards consumers,
commensurate with honest market practice / the
general good faith principle in the trader’s field.”

+ “To materially distort the economic behaviour
of consumers” is using a commercial practice
to appreciably impair the consumer’s ability
to make an informed decision, causing the
consumer to take a transactional decision they
would not have taken otherwise.

The UCPD also:

+ prohibits “aggressive commercial practices”
which, by harassment, coercion or undue
influence, significantly impair consumers’
freedom of choice or conduct and cause them
to take a transactional decision they would not
have taken otherwise.

+ contains a list of 35 commercial practices that are
per se prohibited.

The European Commission is currently undergoinga
publicconsultationand review to ensure thatits
legislativeinstruments, includingthe UCPD, ensure a
high level of consumer protectionin the digital
environment. This review complements new
legislation such asthe Digital Services Act, which will
prohibitdark patternsononline platforms.

8 G' ‘ GTLAW.COM.AU



PROHIBITION SUMMARY ENFORCEMENT FRAMEWORKS (PENALTIES)

CANADA Parts 7 and 8 of the Competition Act of Canada Enforcement optionsvary:
prohibit deceptive marketing practices, including + Abreach of the national Competition Act may
false and misleading representations, drip pricing, result in injunctions preventing the conduct, or
andrefusalstodeal. Consumer protection administrative penalties the greater of $10,000,000
legislation at the province level furtherregulates for a first offence, $15,000,000 for subsequent
unconscionable and unfair forms of conduct: offences or three times the benefit from the breach.
* inAlberta, itis an unfair practice to exert + In Alberta, a relevant breach is a criminal offence
undue pressure or influence on a consumer; subject to penalties up to the greater of $300,000
take advantage of a consumer’s inability to for a first offence or three times the benefit from
understand any aspect of a transaction; enter into the breach, or up to 2 years’ imprisonment for an
a transaction that the consumer will not benefit individual.

from or cannot pay for; charge grossly above
market price; include terms or conditions that
are harsh, oppressive or excessively one-sided; or
make any of a number of general or specific false
or misleading representations;

+ In British Columbia a relevant breach is a criminal
offence subject to three times the benefit obtained
from the breach.

+ In Quebec, certain contracts can be voided with

. . . . appropriate restitution.
+ in British Columbia, a supplier must not engage in
+ In Saskatchewan, a relevant breach is a criminal

offence subject to penalties of up to $500,000 for a
repeat offence.

an unconscionable act or practice, considering all
the circumstances, including any undue pressure;
any taking advantage of the consumer’s inability
to protect their own interests; whether the price
grossly exceeded market price; whether there was
no probability that the consumer would be able
to pay for the transaction; and whether terms

or conditions were so harsh or adverse to the
consumer as to be inequitable;

+ in Quebec, a consumer transaction may be
voided where the disproportion between the
respective obligations of the parties is so great as
to amount to consumer exploitation or where the
obligation of the consumer is excessive, harsh or
unconscionable;

+ in Saskatchewan, it is an unfair practice to
engage in misleading or deceptive conduct;
make a false claim; take advantage of a
consumer’s inability to protect their own
interests or understand a transaction; include
terms or conditions that are harsh, oppressive
or excessively one-sided; charge grossly
above market prices; or take advantage of a
consumer by exerting undue pressure or undue
influence; and

+ in Manitoba, New Brunswick, Northwest
Territories, Nova Scotia, Nunavut, Prince Edward
Island and Yukon, there is no general prohibition
against unfair or unconscionable practices.

G' ‘ GTLAW.COM.AU 9



GILBERT +TOBIN

THE ROLE OF FAIRNESS IN COMPETITION AND CONSUMER LAW

PROHIBITION SUMMARY ENFORCEMENT FRAMEWORKS (PENALTIES)

JAPAN ‘Abuse of superior bargaining position’ (ASBP) isa Wherethereisaninfringement of Article 19, the JFTC can:
type of unfairtrade practice regulated under Article + Impose a non-discretionary administrative fine
19 ofthe Acton the Prohibition of Private (1% of all relevant sales from when the infringing
Monopolization and Maintenance of Fair Trade. party engaged in the conduct to when it ended, for a
ASBP does not require afinding of market power. maximum of 10 years); or
Rather, ASBP existswhena partyinarelative + Issue a cease-and-desist order.
superior bargaining position engagesin abuse . )
conductthatrunstherisk of beingan ‘impediment Or,inthealternative:
to competition’. The JFTC cumulatively considersa + Accept formal commitments from the infringing
number of factors, including (i) whether the party; or
company atissue hasasuperiorbargainingposition;  + Accept informal rectification of the relevant
(ii) whetherthere wasan “abuse” (i.e. a conduct.
disadvantageous conduct); and (iii) whether the
abusive behaviour can bejustifiedin light of normal
business practice.
The JFTC’s Guidelineson ASBP include a non-
exhaustive list of conduct that would supporta
finding of ASBP, including:
+ Vendors being forced to purchase/use the
retailer’s goods or services;
+ Unjust price reduction imposed by the retailer; and
+ Unjust return of goods by the retailer.
SINGAPORE Singapore’s Consumer Protection (Fair Trading) Act Inrelation to unfair practices, the Actallows:
2013 section4 providesitisan “unfair practice” fora + Aconsumer who has entered the relevant consumer
supplierinaconsumertransaction to: transaction to take legal action against the supplier
+ do orsay (or omit to do or say) anything if as a for restitution, damages, specific performance or a
result a consumer might reasonably be deceived variation of the contract.
or misled; + aregulator to invite a supplier who may have
+ make a false claim; engaged in an unfair practice to enter into a
+ take advantage of a consumer if the supplier voluntary compliance agreement undertaking not
knows or ought reasonably to know the to engage in that practice as well as compensation,
consumer is not: costs and publicity obligations.
- inaposition to protect their own interests; or + the Commission to take court action for
- reasonably able to understand the transaction declarations, injunctions and notification orders.
or any related matter;
+ engage in certain specific practices, including
taking advantage of a consumer by:
- including harsh, oppressive or excessively
one-sided conditions so as to be
unconscionable; or
- exerting undue pressure/influence to enter
the transaction.
10 G ‘ GTLAW.COM.AU



PROHIBITION SUMMARY ENFORCEMENT FRAMEWORKS (PENALTIES)

SOUTH The Monopoly Regulation and Fair Trade Act Forafinding of unfairtrade practices, the KFTC may:

KOREA i i imi
regulates unfair or unjust conduct that may limit + impose an administrative fine of up to 4% of

free competition. The 9 categories of unfairtrade
relevant sales; or

practicesinclude:
+ refer the case for criminal prosecution with

refusalto deal; discriminatory treatment; a maximum penalty of KRW 150 million or
exclusion of acompetitor; unfair solicitation of imprisonment of up to 2 years.

customers; coercion of transaction; abuse of

superior bargaining position (where a partyina Individuals can also seek private damages, oran
transaction takes unfairadvantage of its injunction againsta company thatcommitsoris likely
bargaining position);imposing binding to committhe violation.

conditionaltrade; obstruction of business
activities; and unfair support.

The KFTC Guidelines on Unfair Trade Practices note
thatalthough an abuse of superior bargaining
position does notrequire afinding of market power
ordominance, there mustbe anongoing
relationship between the parties, significant
reliance of one party onthe other,and the KFTC will
considervariousfactorsincluding the conduct’s
purpose, industry practices, and relevant laws.
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UNFAIRNESS IN AUSTRALIA’S

THE ROLE OF FAIRNESS IN COMPETITION AND CONSUMER LAW

COMPETITION AND CONSUMER LAWS

MAY 1997

Report ofthe House of
Representatives
Committee on Industry,
Science and Technology:
Finding a Balance
Towards Unfair Trading in
Australia

Commissioned on the back
of “grave” concerns
regarding unfair conduct by
bigbusiness, Report
recommendsthe
introduction of a prohibition
against unfairconduct

3DECEMBER 2008

Commonwealth Government
releasesitsreport, The need,
scope and content of a definition
ofunconscionable conduct for
the purposes of Part IVA of the
Trade Practices Act 1974.
Whilstthe unconscionable conduct
provisions had beeninterpreted
narrowly by the courts, the Report
doesnotrecommend a general
prohibition on unfair conduct,
instead suggesting other legislative
amendments

12

Unfair Contract Term
lawsintroducedinto
theAustralian
Consumer Law

1998-2008

Only 2 successful ACCC-initiated prosecutions for
unconscionable conductunderthe TPA
*e= + ACCCvSimply No-Knead (Franchising) Pty Ltd
(unconscionable conduct against franchisees)

+ ACCCv Dataline.Net.Au Pty Ltd (unconscionable conduct
for misusing superior bargaining position)

20 DECEMBER
2018

ACCCv Medibank
Private Ltd
ACCClosesaclaim
against Medibank for
unconscionable
conducteventhough
Medibank had acted
“harshly and unfairly

”»

JUNE 2019

ACCC Digital Platforms
Enquiry Final Report
ACCCrecommends
amendingthe Australian
Consumer Law “toinclude
a prohibition on certain
unfairtrading practices”

MARCH 2017

Australian Consumer
Law Review

----- Review suggests

exploring “how an
unfairtrading
prohibition could be
adopted within the
Australian context”
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6 NOVEMBER 2020

Commonwealth Government
agreestodevelop aregulatory
impact statement for an unfair
trading practices prohibition

ecoece

12JUNE 2019

ASICv Kobelt
High Court (by 4:3
majority) dismisses
. """ aclaimfor
unconscionable
conductarisingout
ofa predatory
‘book-up’ credit
system supplied to
vulnerable users.
Judgeswerespliton
theirreasoning

The Government has
indicated thatitwill develop
aregulatoryimpact
statementforthe
introduction of an unfair
trading practices
prohibition

G' ‘ GTLAW.COM.AU

30 NOVEMBER 2021

ACCCvMazdaAustralia
Pty Ltd

Federal Courtdismisses
claimsthat Mazda acted
unconscionably despite

“appalling customer service”,
the ACCC has appealed thisto
the High Court

SO WHERE ARE WE AT?

The Governmenthasalso
indicated a policy shift
towardsthe protection of
consumersand small

businesses, evidencedinthe

amendments madeto civil
penalties /unfair contract
termsunderthe CCA

The ACCC continuesabroad
campaign advocating for
theintroduction of an unfair
trading practices
prohibition, through
projectssuchasthe DPSI

9 NOVEMBER 2022

Civil penalties for
anticompetitive conduct
increased, unfair contract
terms madeillegal
Lawintroduced as part ofan
initiative to “deterunfair
activity” by businesses

MAY 2022

Election of new Government
Government pledges toimplement
acompetition policy thathasa
stronger focus on consumerand
small businesses

How such a prohibition
would be formulated
remainsuncertain
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