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CleanEnergy and Decarbonisation Newsletter here.
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FOREWORD

2022 was a year of simultaneous progress and disruption as
governments and private enterprise continued to work feverishly
to align with public expectations while maintaining energy
security during the clean energy and decarbonisation transition.

The pastyear has featured major developmentsin climate, energy and environmental policy
atboth Federal and State levels, and progress continues to be made towards the realisation of
clean energy projects of significant scale, and the scaling of technologies they rely on.
However, the evolvinginternational geopolitical landscape has also brought energy security
totheforefront, resultingin both an accelerated transition towards clean energy generation
and anincreased reliance on traditional fossil fuels.

Gilbert +Tobin has continued to closely follow developmentsin the clean energy and
decarbonisation space throughout 2022, and has published commentary and thought
leadership on key issues affecting the clean energy and decarbonisation transition. This
yearbook compiles those articles by topic, providing a comprehensive guide to the transition
in2022.

We expect2023to be ayear of consolidation and further rapid scaling up of projects and
technologies that will be critical to the energy transition, particularly in the energy and wider
infrastructure and metals and mining sectors. We will continue to see early commercial scale
clean energy projectscomingonline and furtherinvestment decisions being made as the
publicand private sectors continue to move to meet ambitious decarbonisation targets and
astheyride the wave of momentum generated by the raft of recent regulatory reforms across
Australianjurisdictions.

G+T operates atthe forefront of the energy and resources sector and interacts extensively
with industry, Government, regulators, First Nations people and other key industry
stakeholdersto provide a meaningful contribution on the clean energy and decarbonisation
transition. Ourwork spans the full spectrum of decarbonising opportunities - wind, solar,
energy storage developments, new clean energy and carbon capture technology, carbon
farming, and right through to advising Boards on ESG and meeting safeguard requirements.

G+Tisproud ofitsroleasaleaderinthelegalindustry and the wider community, and we seek
to operatein a mannerthat benefits our clients and our communities. We remain committed
tothisrole as we seek to create value through impactful contributionsin the clean energy
space.
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Partner Head of Energy + Infrastructure  Special Counsel
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CLEAN ENERGY AND
DECARBONISATION YEAR
IN REVIEW (2022) - 5 KEY
HIGHLIGHTS

14/12/2022

2022 hasseen major developmentsin climate, environmentand energy policy at both the
Commonwealth and State level. With the changein Federal Government, Australia has
re-engaged ontheinternational stage onissuessuch asclimate change and biodiversity,
aswellasintroducingaraftof national policies. In Western Australia, we have seen a suite
of changesinrelationtoland tenure andindigenous engagement, as well asa push to
move away from coalreliance. Thisarticle summarises ourtop 5 highlights from 2022.

1. COP27 CONCLUDESWITH ABREAKTHROUGH ON LOSS AND
DAMAGE,ANDWITH IMPORTANTDIRECTIONS FOR THE BUSINESS
COMMUNITY

The 27th UN Climate Change Conference, COP27, was held in Sharm el-Sheikhin
November2022. Significantly, country Parties agreed on a global loss and damage fund
to provide climate change assistance to vulnerable countries. Financing climate change
mitigation and adaptation was a key theme of the conference: anew long-term climate
finance goalwasand will continue to be deliberated, evenifthe current goal remains
elusive. Adaptation was anotherfocus, with Parties agreeingto develop a framework to
guide the achievement of enhancing adaptive capacity, strengtheningresilience and
reducing climate change vulnerability. Parties also continued to finesse the rules for
Article®.

Australia was noticeably active and involved in this COP, a marked change from previous
COPs, with the Australian pavilion running numerous side events focused on Pacific
climate priorities, theimportance of First Nations Peoples’ perspectives on climate
change andtherole of nature-based climate solutions. COP27 also saw outcomes around
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guidanceto businesson climate disclosure, with the

recommendations of the United Nations’ High-Level Expert Group

onthe Net Zero Emissions Commitments of Non-State Entities
andtherelease of the Australian branch of the Business Council
for Sustainable Development’s ‘Triple A+: The Business Rolein
Accelerating Australia’s Climate Recovery: Ambition, Action,
Accountability’ report. Gilbert+Tobin’s Head of Climate Change
and Sustainability, Illona Millar, was in attendance at COP27. For
more, see our article COP27 concludes with a breakthrough on
lossand damage, and with important directions for the business

community.

2. UNBIODIVERSITY CONFERENCE CONVENESTO
AGREETO ANEW SET OF GOALS FOR NATURE OVER
THE NEXTDECADE

The UN Biodiversity Conference (COP15) is currently underway,
havingcommenced on 7 Decemberin Montreal, Canada.
Although coveringrelated issuesto COP27,COP15focuseson the
Convention on Biological Diversity, a treaty adopted for the
conservation and sustainable use of biological diversity and
relatedissues. Thisyear, the ‘Post-2020 Global Biodiversity
Framework’ is expected to be adopted, the first biodiversity
frameworkin 12 years. Theframeworkincludes 21 targetsfor
2030, including:

+ a$200 billion increase in international financial flows from all
sources to developing countries;

+ at least 30% of land and seas globally conserved; and

+ a50% greater reduction in the rate of introduction of invasive
alien species, and controls or eradication of such species to
eliminate or reduce their impacts.

On8December2022,the Commonwealth Ministerforthe
Environmentand Water announced that the government will
reform Australia’s existing environment laws and develop
National Environmental Standards toimprove protectionsand
guide decision-making. In addition, a National Environmental
Offsets System will bereleased by the end of this year which is
proposed to enable proponentsto make conservation payments
where they are unable to finalise proposed developmentsdue to
theinability tofind suitable environmental offsets. The
announcement comes as aresponse to Professor Graeme Samuel
AC’sindependent review into the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) which concluded such Act
isoutdated, ineffective and requires fundamental reform.

3. MOMENTOUS PROGRESS IN AUSTRALIA’S
CLIMATE AND ENERGY POLICY

Sincethe Commonwealth Labor Government cameinto power,
Australia’s climate and energy policy hasundergone rapid
transformation, including:

2022 CLEAN ENERGY AND DECARBONISATION YEARBOOK

+ Rewiring the Nation: In October this year, the Federal

Government announced its first step in its “rewiring the
nation” election promise with the entry into an agreement,
alongside Victoria and Tasmania State Governments, for:

- S$1billion in concessional finance put towards the Marinus
Link, interconnecting Victoria and Tasmania; and

- $1.5 billion in concessional finance put towards renewable
energy zones in Victoria.

ThefundingforVictoria’srenewable energy zonesincludes a
$750 million loan from the Clean Energy Finance Corporation
toensurethe KerangLink, which interconnects the states of
Victoriaand NSW, iscompleted by 2028. AEMO has stressed the
urgency of completing KerangLink to ensure appropriate
transmissioninfrastructureisin place before the anticipated
closure of coal-fired power stations.

Safeguard Mechanism reform: The Department of Climate
Change, Energy, the Environment and Water released a
Consultation Paper in August outlining its proposed reforms
to the Safeguard Mechanism, the pillar of such proposed
reforms being the introduction of tradeable Safeguard
Mechanism Credits (SMCs) to be issued to facilities covered
by the Mechanism whose emissions fall below their
designated ‘baseline’ emissions limit. After receiving over 200
submissions, the Department released draft legislation which
would enable the issuance by the Clean Energy Regulator,
transfer and surrender of SMCs. For the key features of the
draft legislation and accompanying draft rules, see Safeguard
Mechanism reform: Government publishes draft Safeguard
Mechanism Credits legislation.

Climate Change Bill: August 2022 also saw the introduction
of the Cliimate Change Bill 2022 (Cth) (Climate Change Bill)
and Climate Change (Consequential Amendments) Bill 2022
(Cth) in the first sitting week after Labor came to power. Prior
to the introduction of the Climate Change Bill, the Federal
Government updated its Nationally Determined Contribution
(NDC) under the Paris Agreement with a commitment to
achieve net zero emissions by 2050, and a 2030 target of 43%
below 2005 levels. If passed, the Climate Change Bill will
embed Australia’s updated NDC in legislation and pave the way
for subsequent NDCs to have the same legal force. For more
on the Climate Change Bill and other changes in climate and
energy law, see Movement in Australia’s climate and energy
policy.

Offshore Wind regulations: In November, the Offshore
Electricity Infrastructure Regulations 2022 (Cth) and Offshore
Electricity Infrastructure (Regulatory Levies) Regulations 2022
(Cth) (Regulations) came into force, following the release
of the draft regulations earlier this year. Gilbert + Tobin

was the only law firm to make a public submission on the
draft Regulations. The Government has said that the aim
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of the Regulations and the Offshore Electricity Infrastructure
Act 2021 (Cth) (OEI Act) is to provide a consistent and
transparent regulatory regime for the full lifecycle of offshore
renewable energy generation and transmission infrastructure
developments. Further, the OEI Act and Regulations

should work to ultimately provide a pathway to de-risking
investments and reassure sponsors, financiers, and broader
stakeholders alike. For an overview of Australia’s offshore
wind regulatory framework and the Regulations, see Hoisting
the Sails: Charting Australia’s offshore wind legislation.

+ Capacity Investment Scheme: In December, the State and
Territory Energy Ministers endorsed the Capacity Investment
Scheme (CIS) which will provide the national framework to
drive new renewable dispatchable capacity. The Government
has said this new revenue underwriting mechanism will
unlock around $10 billion of investment in clean dispatchable

power to support reliability and security as the energy market
undergoes its biggest transformation since the industrial
revolution.

4. WA GOVERNMENT OVERHAULS LAND TENURE
AND ABORIGINAL HERITAGE LAWS AND
ANNOUNCES TRANSITION AWAY FROM COAL

+ New land tenure for large scale renewables and hydrogen:

responsible for streamlined assessment pathways, a

new Green Energy Expert Panel to support Government
agencies and the Environmental Protection Authority and
a new Green Energy Major Projects Group to help steer
individual projects through government processes.

Formore ondiversification leases, see Diversification leases
policy released for public commentin WA and WA Government

diversification lease policy should be tough on land use.

2022 saw the introduction of the WA Government’s
“diversification leases”, a proposed new form of non-exclusive
leasehold tenure intended to support large scale clean energy
projects and the expansion of carbon farming and other broad-
scale uses in WA. The Land and Public Works Legislation
Amendment Bill 2022, which is proposed to enact the
diversification lease reforms, was introduced into Parliament
in November 2022. The Bill is expected to pass early in 2023
once Parliament resumes. The WA Government has also
recently announced the introduction of:

- the Renewable Hydrogen Guidance: Land tenure for large
scale renewal hydrogen projects which provides guidance
on land access and legal tenure for renewable hydrogen
projects - including details of the Government’s preference
for how competing land uses should be managed by

proponents and the recommended process for hydrogen
proponents in obtaining tenure for their projects;

- the Renewable Hydrogen Policy: Consideration of highest
and best use which sets out a preferred, transparent and
timely process for managing situations where competing
projects are proposed for the same area of land, and the
use of a Highest and Best Use Assessment in these cases;
and

- dedicated cross-government functions, supported by a
$22.5 million funding commitment, to help streamline
approvals for green energy proposals (including critical
minerals, hydrogen and renewable energy projects).
These will include a new Green Energy Assessment Unit

G' ‘ GTLAW.COM.AU

+ New Aboriginal Cultural Heritage Act: The Aboriginal

Cultural Heritage Act 2021 (WA) (ACHA) took shape this year
which will phase out the existing Aboriginal Heritage Act
1972 (WA) and, according to the latest government advice, is
expected to commence by July 2023. The ACHA introduces
protections for intangible cultural heritage, a new tiered
approvals process and a positive requirement to undertake
a due diligence assessment prior to proposed activities.
Notably, ‘diversification of land use that is not like for like or
less’is introduced as a Tier 3 activity, likely referencing the
introduction of diversification leases. For a summary of the
key takeaways, see Proposed Guidelines to the Aboriginal
Cultural Heritage Act 2021.

Closure of Coal in WA: In June this year, the McGowan
government announced WA’s two remaining state-owned
coal plants, the Collie and Muja Power Stations, would close
by 2030. The announcement notes the continued uptake of
rooftop solar and renewables forcing a change in the system
to ensure security of electricity supply at an affordable price,
with the phasing out of coal-fired power estimated to reduce
Synergy’s carbon emissions by 80% by 2030. To ensure
continuity of supply, the State will invest an estimated $3.8
billion into new green power infrastructure in the South-West
Interconnected System. This would leave the Japanese-owned
Bluewaters Power Station as the last remaining coal-fired
power station in WA.

5. 2022 LITIGATION TRENDS & WHAT TO EXPECTIN
2023

Litigation against Government in respect of alleged duties of
care

TheFullFederal Court’s decisionin Minister for the Environment v
Sharma[2022] FCAFC 35 highlighted the legaland policy barriers
toestablishing a duty of care owed by government departmentsin
respect of climate change risks and harm. Although the claimin
Pabai Pabai (which relies on similar duty of care principles but is
grounded in Native Title and cultural heritage rights) may yield a
different outcome, that proceeding will not be determined for at
leastanotheryear.

Litigation against major industry players and the beginning of
regulatory action in this space

Many of the proceedings commenced against majorindustry
playersinthelasttwoyears arestill trundling towards hearing or
9
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otherwise awaiting finalisation, including those against Woodside
(inrelationtothe Scarborough gas project) and Santos (in relation
toclaims of ‘greenwashing’). However, notable eventsin recent
weeksand monthsinclude:

+ the Santos NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC
193 decision, in which the Full Federal Court rejected Santos’
appeal of a Federal Court decision which held that Santos had
failed to adequately consult with all traditional owners of the
Tiwi Islands in respect of its offshore petroleum development
in the Barossa gas field;

+ the Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022]
QLC 21 decision, in which the Queensland Land Court held
that recommending the approval of Waratah Coal’s coal mine
application would (among other things) unduly impact the
rights of children and First Nations people under the Human
Rights Act 2019 (Qld). For more on this decision, see Mining
leases rejected due to human rights and emissions impacts in
Waratah Coal v Youth Verdict & Ors; and

+ ASIC’s first enforcement outcome for ‘greenwashing’ in

2022 CLEAN ENERGY AND DECARBONISATION YEARBOOK
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October. For more on this, see And so it beings ... ASIC takes it
first enforcement action for ‘greenwashing’.

LOOKING FORWARD TO 2023

Solongasthereremainsadisparity between society’s
expectations and the response of governmentand private
enterpriseto climate changerisksand harm, activist litigation will
inevitably continuein Australiain 2023. Although domestic
legislative reform appears some way off, reforms are progressing
ininternational law, with growing support fora new international
crime of ‘ecocide’, which could be problematic for Australian-held
offshoreinterests.

Formoreonthelitigationtrends of 2022, see ‘Climate litigation’
oniceforgovernment, butindustry to feelthe heat.
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ONLY A PIPE DREAM:
REPORT INTO HYDROGEN
GAS BLENDING IN THE
DBNGP

25/02/2022

In January 2022, the Western Australian government published the findings of the
‘Dampierto Bunbury Natural Gas Pipeline Public Knowledge Sharing Report’ (Report)
into hydrogen gas blendingin the Dampierto Bunbury Natural Gas Pipeline (DBNGP). The
Reportfound thatthe DBNGP is suitable for blending up to 9% hydrogen with natural gas.
Forproponents of green hydrogen as the next major form of clean energy and a leap
towards rapid decarbonisation, this Reportrepresents a step forward. However, our
analysis of both the operational aspects of hydrogen gas blending as well as associated
regulatory and legalissuesindicatesthatblending green hydrogen, particularly in the
DBNGP, is still something of a ‘pipe dream’.

The key takeaways from this article are:

1. operational issues exist, as the ability to blend hydrogen with natural gas in the
DBNGP is only possible in some sections of the pipeline which do not (for now) include
the main section between the Burrup and Perth, thereby limiting the potential of gas
blending. However, this may not be entirely incongruous with hydrogen’s viable use
cases in heavy industry;

2. safety issues arise in relation to blending high percentages of hydrogen with natural
gas;

3. producers, transporters and users of hydrogen alike need to be aware of the potential
for greenwashing in relation to hydrogen blends; and

4. the regulatory framework around gas transportation requires modification to allow for
hydrogen blending.

G' ‘ GTLAW.COM.AU 11
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OUTCOMES FROMTHE HYDROGEN GAS BLENDING
REPORT

The Reportinto hydrogen gasblendinginthe DBNGP was
prepared by the Australian Gas Infrastructure Group (AGIG), the
owner and operator of the DBNGP. This Reportarises out of a goal
of Western Australia’s Renewable Hydrogen Strategy to distribute
renewable hydrogen in Western Australia’s gas network by 2022 as
ameansto partially decarbonise gas consumption and achieve
deeperdecarbonisationinthelongerterm. The Reportreceived
funding from the Western Australian State government’s
Renewable Hydrogen Fund.

Overall, the Reportfound thata 9% hydrogen blend with natural
gasinthe pipeline was achievable without causingharm to
pipeline safety or performance. Indeed, the Report noted that
some parts of the DBNGP (being some of the lateral pipelines
extending from the main pipeline) may be suitable for 100%
hydrogenifinternational hydrogen piping and pipeline standards
areapplied tothem.

OPERATIONAL CONSTRAINTS ON HYDROGEN
BLENDING AS ADECARBONISATION INITIATIVE

The DBNGP is made up of 42 unique pipeline sections, which
transport the majority of Western Australia’s natural gas. These
canbesubdivided into three main sections:

+ ‘Mainline North’, which runs from the Burrup Peninsula to
Kwinana and incorporates extensive use of compression
equipment;

+ ‘Mainline South’, from Kwinana to Bunbury, in which
compression equipment is rarely utilised; and

+ so-called ‘lateral’ pipeline sections, which operate all along
the main lines and extend to mining and industrial hubs. No
compression equipment is required in these sections.

The Reportnotesthat Mainline South and the laterals are well
suited for hydrogen blending, with further studies to be doneon
thesetwo pipeline areas by AGIG. Meanwhile, Mainline North may,
in future, have some potential for hydrogen blending. This
distinctionis primarily due to the operating pressure of the
different pipeline sections: Mainline South and the laterals rarely,
if ever, operate with compression equipment, thereby making
them suitable for hydrogen blending (as the gasis more likely to
reactunder greater pressure). Thisindicates thatthe main section
ofthe DBNGP is (for now) inaccessible for hydrogen gas blending,
with only small sections of the overall network realistically
capableoftransporting hydrogenin the future.

Ontheonehand,the characteristics ofthe DBNGP network limit
the extentto which gasblendingis capable of facilitating material
decarbonisation objectivesin Western Australia across
commercialand household uses. However, inorderto
decarbonise energy use,itis generally well accepted that the
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mostviable use cases of green hydrogen relate to heavy industry
and household energy should be derived directly from renewable
electricity generation and not green hydrogen. From that
perspective, ifhydrogenistobeblended into the DBNGP, we
considerthatblending hydrogeninto the lateral pipelines, which
primarily lead to mining and industrial centres, makes the most
sense, astheseindustries need todecarbonisein areas that
renewable electricity alone cannotachieve. Of course, thisbegs
the question whethera 9% hydrogen blend will achieve much, if
anything—onthat, see the nextsection on greenwashing.

The Reportalso notes, in passing, that 100% gas blending may be
possibleinsections of the DBNGP ifinternational hydrogen piping
and pipelinestandardsareapplied. Thereappearstobe general
consensus thatblending up to 10% hydrogen into existing gas
networksisviable and safe (see, forinstance, ‘Hydrogen in the Gas

Distribution Networks’ published by the COAG Energy Council
(amongothers));increasing this blend will bring with it
correspondingsafetyissues (such asembrittlement of the
pipeline). Thiswill require greater pipeline design changes as well
asmoresignificant regulatory changes than those currently
envisaged (see below).

LEGALAND REGULATORY OBSTACLESTO
DECARBONISATION THROUGH HYDROGEN
BLENDING

Greenwashing

While the thought of successfully blending green hydrogen into
the DBNGP is exciting—and, crucially, seems to put Western
Australia astep aheadintherace between Statesto encourage
the growth of their nascent hydrogen industries—the risk of
greenwashingis ever-present. Naturalgas has been touted by
some as the ‘clean’ fossil fuel; fundamentally, however, it still
emits greenhouse gases. Blending hydrogen with natural gas will

not make the natural gas‘clean’ or ‘green’, particularly atblending
percentages aslow as9%. If such blends are labelled as clean,
greenoreven sustainable, this creates the potential for
allegations of greenwashing or misleading and deceptive
conduct. Should hydrogen gas blending occurinthe DBNGP,
producers, transporters and users of the gas derived from the
pipeline need to be careful not to misrepresent the qualities of
thatgas.

Regulatory upgrade

Quite aside from operational and greenwashingissues, hydrogen
gasblending facesregulatory obstaclesthat willneed to be
overcome priortoanyactualblending. The Report noted that
significantregulatory changeisrequired to facilitate hydrogen
blendinginthe DBNGP. Amongthese, the Reportnotesinsection
4.7.1thatthefollowinglegislative issues require consideration:
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+ the definition of gas needs to be specified to include hydrogen
under the National Gas Access (WA) Act 2009 (WA), its
regulations and rules in order to allow hydrogen gas blending;

+ the potential impact of the Work Health and Safety (Petroleum
and Geothermal Energy Operations) Regulations (WA), which
is yet to be passed, needs to be considered in relation to
hydrogen blending from a safety case perspective;

+ amendments to the Gas Supply (Gas Quality Specifications)
Act 2009 (WA) are required to ensure that other entities (and
not just gas producers) can supply gas (mixed with a specified
hydrogen percentage) in a transmission pipeline—this is of

particular relevance to companies such as Fortescue Future
Industries and other miners-cum clean energy pioneers
interested, for instance, in spoke and hub models of hydrogen
distribution;

+ the Gas Supply (Gas Quality Specifications) Regulations 2010
(WA) will require significant amendments for gas blending
specifications of greater than 15% hydrogen, to ensure safe
blending of hydrogen; and

+ the definition of petroleum will need to be amended to include
hydrogen under the Petroleum Pipelines Act 1969 (WA), to
allow for hydrogen to be blended in the pipelines.

In addition, the Report notes that shipping contracts may need to
beamendedtoallow forthe transportation of hydrogen gas
blends.

Inshort, much needsto occurfrom aregulatory perspective to
even allow hydrogen into gas pipelines, quite aside from the
question of whether the pipelines can withstand such blending.
Recently, however, State Energy Ministers agreed to amend the
National Gas Law, National Energy Retail Law and subordinate
instruments to bring hydrogen into the regulatory fold: see our
article ‘Shifting the focus of economic regulation - adaptation,

evolution orrevolution?’

The Reportsuggeststhathydrogen gasblendingupto9%isviable
inthe DBNGP, indicatinga major step forward for clean energy and
decarbonisationinitiatives revolving around green hydrogen as
the next major playerintheenergytransition. However, given the
Reportwas penned by the ownerand operator of the pipeline,
AGIG, thisfindingis perhaps unsurprising. Our review of the
Reportindicatesthatthereareinherentweaknessesand key
issuesthatremainto beresolved. Most notably, hydrogen
blendingwill only be possiblein small sections of the DBNGP.
Arguably, these are the partsthat count most, given they connect
toindustry and can therefore help decarbonise otherwise hard to
abate sectors. However, thisservesto furtherunderlinetheview
of some commentators regarding the major inefficiencies of
hydrogen asacommon household fuel. Additionally, producers,
transportersand users of green hydrogen blend gas should
beware of the perils of greenwashing, given the low level hydrogen
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blending currently envisaged. Not least, fundamental regulatory
changeisrequiredto even get hydrogeninto the pipelinesinthe
first place. As presently contemplated, itappearstherole of green
hydrogen blending to achieve material decarbonisation
objectivesremainsapipedream.
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NUCLEAR ENERGY:
A SMALL STEP IN THE
GIANT LEAP TO NET-ZERO?

16/03/2022

Whatever way youssliceit, Australia has setitself amonumental task.

Achieving net-zero carbon emissions by 2050 may be one of the most ambitious and
forward thinking causes on our agenda today. The fact we have given ourselves lessthan
30yearstodoit,ideallyinareliable,cheap,and practical way issomething that should
notbe understated. With almost 70% of our energy supply still coming from oil (38.8%)
and coal (29.1%), shifting away from fossil fuels to renewables such as solarand wind will
havetobeatop priority. To help us getthere fasterand give our grid more flexibility to
reliably meet ourenergy needs, itisimportant we diversify our power sources, and
explore optionsforhow we can best supportourtransition.

Nuclear power, delivered by small modular reactors (SMR) is one such option. Thisarticle
does not make a case either for oragainst such nuclear power. Rather, we seek totakea
frank look at whether nuclear power can support our push for net-zero,and what would
need to happen forustohavearealand properdebate aboutthe currenttechnology.

GOING NUCLEAR: LET'STALKABOUTIT

Ifyouwereto gobackintimeahundredyearsto Yallourn,Victoria 1921, you would have
seenthe cutting-edge technology that started our last bigenergy revolution. Two
buildings that looked more like sheds than a power plant, with a large chimney to let
smoke from the boiler house escape. Atemporary coal-fired power station that, when it
proved successful, led to the construction of the Yallourn power station seven years later.
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Yallourn Temporary Power Station- Photo from Museums Victoria

The descendantofthatearly plant, ‘Yallourn W’, currently
provides22% of Victoria’s electricity and 8% of the National
Electricity Market (NEM). That plantis scheduled to closein 2028,
andits closure will symbolise the end of Australia’s long,and in
many ways’ successful,dependence on fossil fuels.

Inline with the global movement away from fossil fuels, coalin
Australiais being crowded out by the “new kids on the block”,
renewable energy generated by solarand wind. Blessed with
largetracts of land and plentiful sun and wind, Australiais rapidly
moving towards a green energy future thatis environmentally
friendly, and consistent with our national goal of net zero
emissions by 2050.

Untilrecently however, little has been said about the othertoolin
Australia’s potential energy arsenal, nuclear power. As many
other countries continue to explore and refine nuclear energy
technology, Australia’s main involvementin thissphereisasthe
world’s third largest exporter of uranium - some might liken
Australiato an umbrella salesman “handing out their wares in the
pouring rain, but notso much as propping open a parasol for
themselves”!

Nuclear power plants have been prohibited by the Australian
Governmentsince 1998 (ironically by Prime Minister John
Howard, an advocate of greater engagement with nuclear power),
and Australia hasresisted liftingits moratorium despite
successive calls, including most recently a2019 Parliamentary
reportrecommendinga lifting of that ban for Generations|ll+and
IVreactors. Australia’s latestattempt atrepealing nuclear
prohibitions, the Nuclear Fuel Cycle (Facilitation) Bill 2017,
remains one of the oldest bills currently before the Senate.
Meanwhile, the current Australian Government has madeitclear,
bothin pressannouncements and theirwhole-of-economy plan
(Net-Zero Plan), that they will not be considering adopting
nuclearenergy as part of Australia’s net-zero strategy for now. At
thesametimethough the Australian Government’s Technology
Roadmap signals that those developmentsin nuclear power,
particularly modularreactors, will be kept underreview.
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Many other countries already use nuclear power as one of the few
realisticoptionsto assistthemselvesinreaching net-zero
emissions. Francerelieson nuclear power to meet over 70% of its
energy needs (often using Australian uranium). Chinaisontrackto
build and operate the world’s first land-based commercial SMR by
the end 0f 2026, with 150 more reactors planned over the next 15
years (totallingaround 200 GW by 2035). The United States of
America (US), long the world’s largest generator of nuclear
electricity, hasbeen aggressively working to revive their nuclear
energy capacity amidst the phasing out of older costly nuclear
power plants. Pushingheavily foradvanced light water and
non-water-cooled reactors, the USisalso looking at spending up
toUSD $2.5 billionin funding on the development of new
advanced reactors with saferand more cost-effective designs.

The conceptof nuclear poweras aviable energy sourcein
Australiamay sound like a pipe dream. But Australiaalready has
onenuclearfacility at Lucas Heights in New South Wales - its
purposeisnotto produce power, but ratherradioisotopes for
variousmedicalandindustrialuses. Whenitcomesto nuclear
power, many peoplestill havein their minds a vast, dangerous,
toxic plant, like the kind featured in the Simpsons and represented
by thedisastersat Chernobyland Fukushima. Suchreactorsarea
relicof 1970’stechnology, more prone to operator error, higher
costs, and slower to build than more recent plants.

Solarand wind will (and, in ourview, should) be the backbone of
Australia’s energy needs going forward. Possessing some of the
best sunandwind resourcesin theworld, renewables currently
produce 24% of Australia’s total electricity generation and that
percentageis growing. Thetechnology willalso continue to
progress, withadvances beingseenin generation, battery
capacity, transmission, cost, and even regulation as we continue
torehaulthe NEM and open the way for offshore wind. Butno
energy sourceis perfect. Questions exist about battery capacity,
transmission line construction, farm placement, space
requirements, and, naturally, reliability and firming. Realistically
acombination of different energy sources will be required on the
path to net-zero,and nuclear power from SMR’s may just be one of
them.

BEYOND CARBON FUELLED POWER

Theenergyindustryis constantly shifting. Responses to growing
demand forcleanenergyina practical way has pushed the
development of non-carbon-based electricity generation.
Excitingadvancements are onthewayinsolar, wind, biomass,
geothermal, oceanic, and of course nuclear power. While some of
thetechnologies mentioned in thisarticle are more speculative
than others, atthis stage noneare purely theoretical, with
proof-of-concept plants, or even working prototypes currently
being developed orinoperation.
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SMALLMODULARRECTORS

Thereissomethingveryseductive abouttheideaofaone
sentence solution. Alchemists used to chase amythical cure
known as a panacea, named after the Greek goddess of universal
remedies. Theidea thatyou could take onethingand instantly be
cured of whateverailsyouisapotentone. Inpoliticsasimple
catchy slogan could help you win more votes than weeks of
campaigning, never mind the nuance of your actual political
message. Whenitcomesto losing weight, forget about the
complexities of diet and exercise, the USD $300 billion weight loss
industry wants to give you one pillthat willdoit all. Buthow often
doesasimplesolution really come alongthat fixes all your
problems? How many thingsin life are really that simple? Well,
whenitcomestothe problemsof nuclearenergy, onthe surface
SMR’salmost present asthat one sentence solution (although as
we will see, things are a little more complicated).

Historically, nuclear reactors have been gargantuan monoliths of
architecturaldesign. Therearereactors capable of generating
thousands of megawatts of energy, which require cooling towers
almost two hundred metres high, and hundreds of workersto run
them. This has some obvious downsides-constructiontime and
cost, spacerequirements, security, and suitable locations. SMR’s
may just solve all of this. While the concept of SMRs has only really
taken offinthe last decade, it already shows some promise, with
Russia having built a floating prototype in 2020, known as the
Akademik Lomonosov. The conceptissimply to take the design of
anexistingnuclearreactorandscaleitdown, haveit builtusing
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modular partsthat can be fabricated off-site and shipped to
location, reducing both costs and build time (particularly if
multiple units are being built concurrently). Additionally, having
potentially smaller designs means a greater number of possible
locations. Imagine being able to decommission a coal plantand
putanuclearonerightinits place, with minimalchangesto
infrastructure.

SMRs may be the closest thing we have to a one sentence answer
to many of the concerns with nuclear power. However, as
foreshadowed, the technologyisn’t perfect. With projects
underwayin China, Russia, the UK, Poland, the US,and Canada,
SMR’s arestillinan exploratory stage. While some companies are
advertising build times for reactors of one to two years, this has
yetto occur,and may come with its own problems. Currently
SMR’sarealso only cheaperto buildin theory onceyou are able to
mass manufacturethe necessary parts and have the ability to put
themtogether (the ‘modular’ part ofan SMR). Where demand is
low orinthe pilot phase, this cost saving does not occur. Then
therearealso questions of nuclear waste and safety, while greatly
reduced by asmallerfootprint plant, these are still not eliminated
entirely.

And while SMRs may not be the finalword in the nuclear power
debate, they are undoubtedly a cornerstone of its future.
Australia doesn’t need massive nuclear power plants to generate
electricity - ratheritneeds cheap and efficient designs which can
assist with load-following that can bein secure and safe locations
and donotinvolve considerations such as wind or sun conditions.
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GENERATION IV

When Muhammad Alireturned to boxingin 1970, after a three-year
absenceasaresultof hisdraft refusalinthe Vietnam War,hewasa
markedly different fighter. Notasfastorassharpasin hisyouth,
he quickly suffered two back-to-back losses (thefirst lossesin his
career). Bythetime he was set to fight George Foremanin 1974, Ali
was firmly the underdog against his younger heavy hitting
opponent. With fourto one odds against him, Ali’sround 8
knockoutwasanalmostimpossible upset. Howdid hedoit? A
complete overhaul of his style. From relying on his once lightning-
fastreflexes, he pioneered his ‘rope-a-dope’ technique, going
against conventional boxing wisdom to invite punches that he
would absorb againsttheropesandindoingsotire hisopponent
out-hewould cover-up and clinch to rest, techniques that persist
today.

Historyis full of examples of adaptation and reinvention. Thomas
Edison supposedly tested thousands of filaments before
stumbling on one thatwould allow the invention of afunctional
and affordable lightbulb, Dick Fosbury completely changed how
the high jump was accomplished after abandoning standard
techniques, and Apple went against conventional marketing
practiceswhenithired designerswhose sole job is to unbox
iPhonesand provide feedback to make the unboxing experience a
partofitsstrategic marketing plan. Nucleartechnologyisno
different.

Because early reactors were more about facilitating nuclear
weaponsthan nuclear energy, concerns such as waste or cost
were notadequately addressed. By the second generation,
reactorswere onthe way out,and fromthe late seventies to the
mid-eighties when most of the world’s reactors were constructed,
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fewer new reactor orders were comingin, with the publicrightly
concerned by issuesaround safety and radiation. By the time the
first Generation Il reactors were commissioned inthe 1990s, the
designs, including output, safety features, and efficiency had all
advanced to the point of being almost unrecognizable compared
totheirinitial counterparts. Thetechnology of nuclearreactors
advancesstill.

The Generation|Vreactorsarethe latestin thislongline. The
objective of the Generation IV International Forum, a co-operative
internationalendeavourwhichincludesamongits members,
Canada, the European Atomic Energy Community, South Africa,
the United Kingdom, France, Australia, China, Russia, South
Korea, Switzerland and the United States, isto develop the
research for bettertechnologies. The focuson making
commercialandindustrialreactors more practical has placed a
strongemphasison safety. Ratherthan create reactorsthatcan
handle nuclear accidents, one goal of the new designsis to
excludeaccidentsentirely. Theyincorporate passive nuclear
safety systems that will shut down processes automaticallyinthe
eventofacriticalincident.

More efficient processing systems also mean that nuclear fuelis
more efficiently consumed, and as a result, the waste outputis
greatly reduced, with the waste thatis created only radioactive for
centuries, instead of millennia. Thisalso leadsto a greater output,
makingthese designs 100 -300 times more efficient than previous
generation counterparts. Anadd on effectis that thiscanalso
reduce the need to mine uranium-infactsome designs may even
beabletorunon processed fuel from previous generation
reactors. And, of course, if the designs can be scaled downinto an
SMR, this has the potential to deliver safer, faster to build designs,
with potentially less waste, and more flexibility in location.

Poland K, Tomsk
+ 2026 expected completion

pr Y
+ 2025 expected completion

KOREAN ATOMIC ENERGY
RESEARCH INSTITUTE
SouthKorea
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TECHNOLOGY COMPARED
The table below shows a comparison of the various technologiesin terms of key considerations:
CORE TECHNOLOGY TALKING POINTS
CONCERNS
Safety Current Gener- Currently almost all nuclear generators worldwide are Generation Il reactors. It is estimated that
ation (Il and 1) based on the number of Generation Il reactors currently operating, a nuclear meltdown is likely
nuclear reactors | to occur once every 10 to 20 years.
Gen IV nuclear These designs are much safer. For example, molten salt reactors have inherent properties such
reactors as a negative coefficient of reactivity, meaning they begin to cool once they reach a certain tem-
perature, greatly lessening the likelihood of a meltdown.
Radioactive Current gener- A large reactor will produce 25-30 tonnes of used fuel per year. 3% of this is long-lived (up to
waste ation nuclear 10,000 years) and highly radioactive and requires deep geological disposal facilities (which are
reactors also used for the disposal of other toxic wastes) for thousands of years.
While not contributing towards carbon emissions, nuclear waste is itself an environmental haz-
ard that must be monitored and dealt with.
Gen IV nuclear Generation IV reactors produce significantly less waste than Generation Il reactors, with some
reactors designs capable of reusing waste at a later date (although there may not be an economic benefit
to doing so given the abundance in fuel).
Unfortunately, the waste output, while significantly less than Generation Il and Ill reactors (with
some designs able to actually run on the waste of Generation Ill reactors), will still require pur-
pose-built facilities to run for centuries if not millenia to properly house radioactive waste.
Cost Current and Historically, nuclear plants have incurred large costs overruns and build times relative to other
future generation | sources.
nuclear reactors | when new technologies such as SMRs are considered, build times are being advertised as low as
1 year for a fully operational plant. These predictions seem very optimistic. If the build time can
in fact be shortened, SMRs are more likely to play a key role. There may also initially be higher
costs involved in being an ‘early adopter’ in terms of training and operation.
There has also been a trend observed in France and other nuclear reliant countries of ‘negative
learning’. When legislation and technological advances are introduced, costs increase rather
than decrease, ostensibly due to shifting designs and the need for better procedures and proto-
cols. It remains to be seen whether new generation nuclear technology will be able to overcome
this obstacle.

BRINGING THE CONVERSATION TO LIFE

Clean, powerful and here

Acarspeedsthroughtime,asuperheroin a high-tech suit of

energyincreases and countries shifttorenewablestotakeona
greater share of their electricity needs, nuclear becomes more
and more attractiveasafuelsource. It provides clean energy that
canbeadjusted to an extentto accountfordemand and supply

armour fights aliens, and aspace crew boldly goeswherenoone
has gone before, all powered by the same source of energy.
There’sareasonwhy nuclear power is the power source of choice
insciencefiction. When a pellet of uranium smaller than one digit
ofyourlittle finger can produce more energy than one ton of coal,
it’s difficult not toimagine the possibilities of using such a clean
and powerful energy source.

The2021-2022 global energy crisis threw into focus just how
dependenttheworldisontraditional carbon-based energy.
China, India, Europe,and the US are all facing sharp price
increasesand demandsonenergy foravariety of reasons, ranging
from China’sbanon coalimportsfrom Australia, lower power
generation from renewablesin parts of Europe, and sanctions
againstRussianoilimports. As global pressure to move to clean
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shifts, stabilising the energy grid when seasonal fluctuations
affect otherrenewable energy sources. Nuclearalso has the
capacity forsignificant electricity output, giving an additional
practical option to countries without reliable solarand wind
resources.

Currently, nuclear energy provides roughly 10% of the world’s
electricity from 440 reactors. Thisis a total of approximately 790
billion kilowatt hours of electricity and displaces around 1.6
gigatons of carbon dioxide emissions annually. Australiaalone
exports enough uranium ore concentrate (UOC) to power roughly
92% of Australia’s electricity consumption each year, whichis
roughly 1.7 times more energy than we generate from coal.
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Inrespectof sunand wind resources, Australia is more fortunately
located than many other countries. Asacountry, we havetimeto
considerouroptionswhilewe aresstill phasing out coaland scaling
up oursunandwind generation capacity. Now could be the best
timetohaveaneyetothelongtermand consider other potential
energy sourcesto help with ourtransition. Offshore wind, oceanic,
geothermal, and hydropower (which may very well allow Tasmania
toreachits goal of 200% renewable generation by 2040), are all
worthy of investigation and expansion, butit could be time to
include nuclear poweronthatlist. Interms of carbon emissions per
kilowatt hourforthefull life of a nuclear plant nuclear power plants
rank asone ofthe cleanest energy sourcesintheworld.

No country aimsto reach net-zero emissions on one power source
oronesolutionalone -rather, it will be acombination of different
energy sources and industries that will allow us to produce cheap,
practical,andreliable energytoreplace our need for coaland gas
fuelled power.

Thetable below shows an estimated amount of carbon produced
by different energy sources asarough guide over the lifetime of
their plants (including construction and, where applicable, fuel
transport) fromareportfromthe Intergovernmental Panelon
Climate Change. Please notethesefiguresarearough guide,and
donottakeintoaccount newer generations of reactors, nor may
they fully takeinto accounttheimpacts of miningand requiringa
continued (or potentially expanding) uranium miningindustry.

Source Carbon produced Median
gC02eq/kWh
Coal (worldwide aver- 675-1689 820
age)
Oil 510-1170 =
Gas 290-930 490
Modern-to-advanced 710-950 -
hard coal plants
Natural gas com- 410-650 -
bined-cycle plants
Coal with CCS (ex- 70-290 -
pected)
Gas with CCS (expect-  120-170 (assuming a -
ed) leakage of 1% of natural
gas)
90-370 (assuming
current normal leakages
of 0.8%-5.5%)
Solar PV 18-180 Utility-48
Roof-41
Solar CSP 9-63 -
Nuclear power (Gen 1) 4-110 12
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Source Carbon produced Median
gC02eq/kWh
Wind 7-56 Offshore-12
Onshore-11
Geothermal 6-79 38
Ocean energy 2-23 -
Hydropower Estimates range from: 24
40 (SRREN)
3-7 (Dones et. al. 2007)
20 (Hertwich, 2013)
70 (Global average)
2 (Large reservoirs)
Plug and play

Commercially, one of the most exciting advancementsin nuclear
technologyinrecent historyisthe construction ofan SMR. As
noted above, these are scaled down versions of existing nuclear
plants,and assuch, offeradvantagesin terms of safety, build
times, flexibility in terms of output as well as location. Imagine
beingabletoreplace an existing coal fuelled power plantwith a
cleanand more efficient nuclear plant. In doing so, you don’thave
toworry aboutsite suitability for wind or sun, grid connections, or
even spacerequirements, with plantsbeingable to scaleup and
down asneeded - the technology is almost perfectasa
supplementary source.

Asmentioned, the world’sfirst land based SMRis currently under
constructionin China, butthe rest ofthe world is not far behind.
Russia has already built an off-shore SMR with plansto constructa
land based one by 2028, repurposingicebreakerreactorsforthe
design. France, the USA, and Japan have allannounced arenewal
in effortsto constructand operate an SMRwithin the nextdecade.
Ifthese developments can be combined with Generation IV
technology (advanced SMRs), then the safety features and
efficiency of SMRs can be further enhanced.

An embarrassment of riches

Even with outdated technology, nuclear energy managesto
produce aremarkable outputin comparison to the amount of fuel
consumed. Ofthe 440 nuclearreactors currently operational, less
than30are Generationllland Ill+, with the rest being Generation I
reactors. Thesereactors, largely constructedinthe 70°’sand the
80’sare much lesstechnologically impressive than their newer
counterparts. As Generation IV reactors come online (currentlyin
the prototype phase, with designs being rolled outaround the
world over the nextten years), designs that are up to 300 times
more efficientthan Generation Il reactors are onthe horizon,
becoming morefuel efficient, and requiring less space.

This bodes well for Australia, a country which s currently the
world’s third ranking producer of uranium. We are selective asto
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how and towhere we exportoururanium, requiring treaty-level
assurances thatthe materials will only be used for peaceful
purposes, and further International Atomic Energy Agency (IAEA)
safeguards such as monitoring the use of these materials. Should
adomesticdemand foruranium ever arise, Australia has accessto
theworld’s largest readily available supply of fuel.

In defence

The announcement of AUKUS, the trilateral security pact between
Australia,the UKand the US on 15 September 2021 has
implications for Australiathatare toosignificanttoignore. Asa
result of this pact, Australiawill join the US, Russia, the UK, France,
Chinaand India asone of the few countries with nuclear
submarine capabilities, but unlike them will not have a civilian
nuclearindustryto lend its expertise or build up local specialist
capability. Incomparison to previous diesel designs, nuclear
submarines move at high speeds for longer periods of time and
allow longer submerging and traveldurations. Importantly, they
willalsorequire enriched uranium as afuel source. Oncethe
on-boardreactorhasbeen fuelled with enriched uranium provide
by the US, it should not need to bereplaced forthe lifetime of the
submarine. Thisis presumably why Prime Minister Scott Morrison
has provided assurancesthat the AUKUS dealis not meant to
signal the start of Australia’s own nuclearindustry.

However, refuellingisn’tthe only factor that will require nuclear
expertise -therearealso potentialissues regarding maintenance.
Inan opinion piece forthe Sydney Morning Herald, former PM
Malcolm Turnbull questions whetheritis credible to expectthata
nuclearsubmarine will not need inspection and maintenance for
35years,and whatAustralia’s options are if something does need
tobedone. Trainingworkersto build, maintain, and refuel nuclear
submarinesis notan overnightjob. Are the submarinesto be
maintained and repaired by sending them to the US if something
wereto gowrong? Theseisnota question that necessarily must
be answered by afull scale civilnuclearindustry, butthe
developmentofsuchanindustryisone possible solution.

ADDRESSING THE CONCERNS

Foras many problems as nuclear power could potentially solve,
therearestrongnegatives that should be acknowledged. Since
thediscovery of nuclearfissionin 1938, the technology hashad a
history of high-profile failures. Critical safety events, suchasthe
onesat Three-Milelsland, Chernobyl,and more recently
Fukushima, arerightly at the forefront of public perception when
itcomesto questions of safety. Additionally, while notadirect
contributorto greenhouse gases, by-productsin the form of
nuclear waste, made worse by poorearly storage and disposal
mechanisms, continue to throw up environmental challenges.
Furthermore, nuclear plantstypically have significant start-up
costs. Incountries like the US or Chinawhere thereis greater need
forenergy and less availability of reliable sunand wind than
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Australiatofuelclean energy sources, such aninvestment may be
more easily justified to achieve net-zero in time to meet emission
goals. However, in Australia where alternative clean energy
sources are plentiful, theinitial financial investment and risk may
be harderto swallow, perhapsitis of too significantascale fora
nuclearindustryto everdevelop here. Butunless we ask the right
questions,commission the appropriate studies,and befrankand
realisticabout whatis needed for safe, reliable, and cheap nuclear
energy, we can’thave the needed mature national discussionand
debate atthiscritical environmentaland commercial juncturein
Australia’senergy evolution.

Below we outlinewhat we consider are several key issues with
nuclear powerthat need to be addressed before Australiacan
consideracivil nuclearindustry, as well as possible regulatory and
potentialtechnological solutions.

Safety

Nuclear power’s critical safety incidents can be horrific, with
dramatic consequences forhumans and the environment. While
scientists have learned from each event and thereisnow much
less likelihood of the same mistakes being repeated, human error,
unforeseen dangers, and deliberate sabotage or terrorist attack
willalwaysloom onthe horizon.

No one candeny that nuclearfacilities are potentially dangerous.
Studies of previous generation reactor designs predict that
nuclearreactoraccidentswill occurevery 10to 20 years.
Fukushima’s nucleardisasterin 2011, triggered by unforeseen
consequences from an earthquake and tsunami, broughtthese
dangerstothe forefrontof the public’smind, and led to theidling
of many of Japan’s nuclear power stations (which have only
recently begun torestartamidst Japan’senergy needsand its
obligations under the Paris climate accord), and also to Germany’s
phasingout of nuclear power completely.

SMRs and Generation IVtechnology have the potential to address
these concerns. Inventive designs such as molten salt reactors,
forinstance, have inherent safety features to prevent meltdowns.
Butthese safetyimprovements need to be putunderthespotlight
to a greaterextent, so that the broader community can become
bettereducated and we canall betterunderstand the advantages
and drawbacks of these more advanced technologies. Asthese
technologies become commercially available, Australia should, as
afirststep, ensureitisableto properly evaluate and, ifit chooses,
acquiresuch technologies accordingly.

Waste

Nuclearenergyisclean, atleastinthesensethatitemitsno
carbon. However, nuclear energy does produce somethingelse,
nuclear wastethatis both hazardousand requires careful
managementonce produced.
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Theveryreal consequences of carbon emissions and climate
change aresignificant, and quicker measures to move towards
net-zero emission are needed. Where countries lack the
necessary space and reliable sunand wind resources, nuclear
energy may wellbethe backbone of theirenergy needs, but it will
comeatacost.

Most Generation Il fission plants utilise 1-10% of the potential
energy fromthe plant’suranium fuel source. The by-product of
thefission processisahighly radioactive material that can cause
serious harmto humans and the environment. In addition,
materials around the reactoritself can also absorb radiation and
itself become low level radioactive waste. While background
radiationiseverpresentinourlives, eventhese low and medium-
level wasteitems need to be disposed of. Of allthe waste
produced by anuclear planteachyear - the average American
nuclearreactoris estimated to produce roughly 2000 metric tons
of waste eachyear-roughly 3% will be high level nuclear waste
(i.e.highly radioactive). Dealing with this high-level nuclear waste
needstobeaddressed-itrepresentsroughly 95% of the
radioactivity and will remain fatally dangerous to humans for
thousandsofyears.

Reprocessing

Currently, allnuclear wasteis stored in temporary storage
facilities,and untilthe Onkalo spent nuclear fuelrepositoryin
Finland becomes operationalin 2023, most waste will be cooled
forseveralyearsinthenuclear plantsthat generatethemor
placedindrycasksratedtolasta little over200years. One
alternative solutionistoreprocessthe waste. As previously
stated, Generation |l plants are notoriously inefficient at
processing theirfuelsource. Atthe end of acomplete chain
reaction which takesroughly 8 years, 90-99% of usable energy in
inthe fuelrodisstill usablein the form of plutonium, provided the
rod has beenreprocessed. Thisusually occurs by separating
plutonium, uranium and other wastes from the spentfueland
enrichingthe uranium with plutoniumto create a fresh product
with similar characteristics to the originalfuel. Many countries,
such as France, China, Japan,and Russia also invest heavily into
reprocessing,andit’s not hard to see why. Despite the heavy cost
tofabricate, thereprocessingtheoretically greatly reducesthe
amount of nuclear waste produced and can vitrify some of the
high-levelradioactive waste, transformingit to glass thatis
heavily radioactive for hundredsinstead of thousands of years.

Butreprocessingis not withoutits flaws. Reprocessing plants
(suchasLaHagueinFrance or Sellafield in the UK) both require
theintentionalrelease of low levels of radioactive material. While
theamountreleased each yearis minimaland less than received
fromdoing somethingas low risk as boarding a transatlantic
flight, significant controversy has arisen about the long-term
effects of the collective dose and itsimpacts on both
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environmentaland human health. Additionally, Australia’s
abundanceinuranium meansthatreprocessingiseven less
desirable from an economic standpoint. Atthistime, Australia
will not have any significant need to reuse the nuclear material,
anditwill be more cost effective to simply insert new fuel rods and
dispose of the spentrods. Thereprocessingwill also greatly
increase the volume of low level and very low-level waste, and
oncetheradioactive liquids and gases discharged by the
reprocessing plantsarefactoredin, thereisno clearadvantage for
thereprocessinginterms of waste volume orrequired repository
area. Thatsaid, more advanced forms of waste processing are
beingexplored. Techniques such as Synroc production (a method
pioneered by ANU in 1978 of solidifying high-level liquid nuclear
waste to make it easiertostoreand less likely to leak into
waterways) may well be worth investigating. As pointed outinthe
finalinquiry reportforthe Uranium Mining and Nuclear Facilities
(Prohibitions) Repeal Bill standing committee, Synroc production
is capable of reducing by volumes on average by up to 90 per cent
compared to traditional waste treatment methods such as
cementation, anditsdevelopment, evenwithouta nuclear
industry gives potential for Australia to become aninnovatorand
leaderinradioactive waste management.

Deep geological disposal

Internationally, broad consensusis that deep geological disposal
isthe only effective way to deal with the long-term problem of
nuclearwaste. Thiswould require the construction of specialist
facilities deep underground, where waste will be transferred to
overthe course of decades, before finally being sealed using state
ofthearttechnology. France, Finland and Sweden are some of the
most advanced countriesin thisarea, with proposed sitesvery
closetocompletion. Therearearange of technical
considerations, requiring stable sites, ensuring no leaks to
groundwater, combined with site selection problems and
landownerconsent. Theideaalso presents challengesthatare
almostentirely new, such as estimating theimpacts of having to
sealthesitesforlongerthanrecorded human history.

Potential Australian Storage

Given Australia possesses large tracts of remote, relatively stable
land, theidea of building a suitable storage facility here for high
level nuclear wasteis somethingthat has been floated before.
Former Prime Minister Bob Hawke famously pushed fortheideain
2005,and againin 2014, advocating for land to be allocated with
thefull consent of Australia’s Indigenous leaders.

‘In other words, we make the world a safer place, we earnan
enormous amount of new money, and we use that money to help
close these unacceptable gaps between Indigenous and
non-Indigenous Australians.’
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Whetherthisisactually aviable answer needs far more
informationthanis currently or publicly available to assess.
WhetherAustralia actually has suitable storage sites (the US spent
decadesand approved millionsin spendingto develop the Yucca
Mountain nuclear waste repository, only to abandon the project
dueto,amongotherreasonsseismicactivity and culturalimpact),
thetechnical requirements of building a suitable facility and its
associated upfront costs (the estimated cost of the Onkalo spent
nuclearfuel repository, the only onein the world, was estimated
to be €818 million for construction and operation costs), are all
areasthatneedtobeexploredin great detail before Australia can
fully considerthe operation.

Oneofthe mostrecentinquiries we have into this exact topicisthe
2016 Nuclear Fuel Cycle Royal Commission in South Australia.
Economically findings were conservatively estimated that just
oneabove ground interim storage facility and an integrated
secureunderground repository would bringin a total revenue of
$257 billion against total costs of $145 billion (including security
and construction), both overthe period of roughly 130 years, as
wellas creating severalthousand jobs. It would also allow the
storage 0f 390,000 m3 of intermediate nuclear waste, removingan
environmental hazard notjust from Australian nuclear waste
production, butalso around theworld. It was also concluded that
suchafacility would not require significant state investmentifa
pre-commitmentto accept used fuel was secured. However, the
inquiry was met with publicoutcryand concernsabout
environmental and culturalimpact.

At present, nuclearwastein Australia (apart from that produced
by mining whichis stored at the mines), is processed overseas and
then stored at more than 100 locations around the country. A
proposed National Radioactive Waste Management Facility has
been approved in Napandeein South Australia to host the facility.
Thiswill not be a high-level waste management facility, and
therefore willnotrequire many of the costs orjobs thata deep
geological disposal sitewould require. There are currently no
concrete plansto build adeep geological waste storage facility
within Australia.

SowheredoesAustraliastand? We could either consideradeep
geological storagefacility or look moreinto advanced processing
methods such as REMIXfuelor Synroc, but likeitornotthisisa
problem we will have to tackle one day. Evenif Australia chooses
notto develop a further civil nuclearindustry, responsible
long-term waste storageisa problem we cannotignore. Giventhe
importance of nuclear materialsin medicine and industrial uses,
evenifnocivilnuclearenergyindustryis developed, the Lucas
Heights reactor will continue to produce waste, and amore
responsible solution will eventually need to be developed.
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COSTS

Almostevery nuclear plantthat has ever been built has suffered
overrunsin construction costs, both financialand temporal. If
Australia were to commit to building a Generation Ill+reactor
tomorrow, similar to say the unit 3reactorin the Olkiluoto Nuclear
Power Plantin Finland,itcould take up to 15yearsor moreto be
constructed (the Olkiluoto plant broke ground in 2005, and
officially started productionin December2021).

Studiesin France also suggest that nuclear power has a ‘negative
learning’ curve. The more productionisscaled up, the higher
costsseemtoincrease. These costincreasesarise asthe
complexity of the technology increases, requiring more expertise,
better materials, and different designs. Thiscurveislargely based
ontrendsobservedinthe70’sand 80’s during theinitial pushin
most countries for nuclear power,and againinthe early 2000’s
when the US and Europe began commissioning new plants after
decadesofrelative inactivity in terms of nuclear plant
construction.

Willthistrend stillhold? It’s difficult to say, butalmostall
traditional reactors have required heavy upfront costsin the
billions of dollars. Given returnswon’t be realised untilthe plantis
constructed and begins producing electricity, itis easy to see why
financing may be difficult toraise. Ifaplantweretobe
constructed in Australia using current technology, it would almost
certainly havetobean SMRto beviable. An SMRwhichisable to
be built faster and cheaper, and potentially with a modular design
so pieces can be manufactured and assembled in Australia with
significantly lower cost and time commitments.

Evenso,suchaplantislikely to be expensive - forexample,
Russia’s firstand so faronly operational floating SMR cost USD
$740 million (noting that this was a pilot plant of this design and
built offshore) for 7TOMW of energy. By comparison a solar farm of
equivalent MW, say the TOMW Morwell Solar Farm in Victoria which
isdueto break groundinthesecond half of 2022, is estimated to
costroughly AUD $105 million. Final determinationsfroma
financial perspective will need to consider whatvalue can be
attributed to notjust a plant’s generation capacity, butalso toits
despatchability, security of supply and its capacity to supportan
otherwise largely intermittently generating network (noting the
Australian government’s current push to re-create the Australian
Electricity Market with capacity factors and payments).

Thetable below sets out some estimated costs for construction of
SMRsin Australia per kilowatt as provided from three
independentstudies (Heard, B. (2021). Small modular reactorsin
the Australian context. Report prepared for the Minerals Council
of Australia, figures converted to USD on 1 March 2022):
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Plant type Costs USD $/kWh  Comments
Low $5,267.79
SMR Small Central $6,191.00 WSP Parsons Brink-
High $7,437.55 erhoff (2015) based
' on adjusted vendor
Low $5,784.12 est. from National
SMR Large Central $6,819.68 Nuclear Laboratory

High $8,148.75

Minimum $2,078.05
Energy Innovation

Reform Project

Anonymised study
Average $3,828.48
of seven vendor

(2017) Maximum cost details
$5,924.51
Low $3,565.07 Analysis of 47
SMR Roadmap . .
Median $5,263.03 estimates from ven-
(2018)

High $7,039.39 dors and literature

By comparison, here are several estimated costs for the
construction of several othersources of energy (US Energy
Information Administration. (2020). Capital cost and performance

characteristic estimates for utility scale electric power generating

technologies):

Energy Capital cost in 2019 (USD $/kW)
Solar $1,313
Onshore Wind $1,265

Ontheissue of build times, while the projects that receive the
most attention are usually those that have had very significant
costandtimeoverruns,itis notunusualfor plantsto take upwards
of 10 - 15yearsto construct (incorporating material delays to
originally expected timing).

However, thetrend fortiming delays hasreduced recently. Thetable
below shows build times for countries with multiple nuclear plants
builtoverthelast 10yearswhich suggeststhat nuclear power plant
timeshavetrended downwards, although ultimately build and cost
timesarelikely tovary from project to projectand will differ greatly by
country and expertise (AMycle Schneider Consulting Project (2021).
The World Nuclear Industry Status Report).

Country Units Construction time (years)

Mean Minimum  Maximum
China 37 6.1 4.1 11.2
Russia 10 18.7 8.1 35.1
South 5 6.4 4.2 9.6
Korea
India 3 11.5 8.7 14.2
Pakistan 3 5.4 5.2 5.6
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Ultimately, the front-end costs of nuclearreactorsarealarge
hurdle,and possible delaysin their construction givesrise toissues
astowhethertheycan beoperationalin time to make ameaningful
contribution to Australia’s achievement of net-zero emissionsis
questionable. Asnew generation SMRs comeinto operation over
thenext 10years, Australiawill bein a better position to assess
these costs. Asyet, notruly ‘modular’ design reactor (where parts
ofthe plantare prefabricated and then shipped to save on build
time and costs) has beenimplemented. Iftruly modular designs
canbeimplemented, build times should drop dramatically.

ANUCLEAR FUTURE IN AUSTRALIA?

We have seenthatthere aresignificant hurdlesthat the
technology must overcome before Australia can comfortably
considerimplementing nuclear power. How will storage of
nuclearwaste be handled? Can we ensure thatimplementation
willbe safe? What are the projected likely costs for bringing
nuclear powertoAustralia? What are the alternativesif we don’t?

Thefirststep to properly considering whether nuclear power (ie.
almost certainly from SMR’s), has arole or potential rolein
Australia’s energy future at thisimportantjunctionin ourenergy
history, istofacilitate aninformed discussion, and to have the
transparentand mature debate between stakeholdersand
Australian society.

Ultimately, such a debate needs to be informed by feasibility
studies of nucleartechnologyinthe modern era, with input from
expertsandinterested parties,and contribute a perspective
towardsAustralia’s unique needs and energy mix. Inrecentyears
three separate State inquiries (Nuclear Fuel Cycle Royal
Commission Report (2016); Report 46 - March 2020 final report for
the Uranium mining and Nuclear Facilities (Prohibitions) Repeal
Bill2019 for NSW; and Inquiry into nuclear prohibition for the
Environmentand Planning Committeein Victoriain 2020.)

have looked at different potential opportunities related to
nuclear powerinAustralia. Allthreeinquiries concluded that
Australia’s moratorium on nuclear power hampered our ability to
obtain necessary business cases, properly assess costs, test
commercialviability, or truly consider with public policy dialogue
whethernuclear power hasaplaceinAustralia.

Inourview, eitheratemporary or permanentremoval of the
moratoriumis akey legaland economic step to enable
government, business and Australian citizens to begin to obtain
theinformation each of them need to properly consider the
relevantopportunities, and associated pros and cons of SMR
nuclear power contribution to Australia’s future carbon-free
energy mix.

The moratorium grew out of political driversinfluencing the
Howard Governmentin 1998, and perhapsthe net-zero goal we
now share can bethe catalystto re-open thisimportant debate for
the betterment ofall Australians.
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THE MARKET STRUGGLES
TO FIND DIRECTION WITH
‘GREEN’ INITIATIVES

28/03/2022

The ACCCisthe latestregulatorto take aim at “greenwashing”, a term encompassingan
array of actionsthat overstate or misrepresent the “green” credentials of acompany or
product.

In aspeech delivered to the Committee for Economic Development of Australia, outgoing
ACCC Chairman Mr Rod Sims noted that the Commission’s focus would go beyond
consumer goods, taking a closer look at claims madein the manufacturingand energy
sectorsrelatingto the carbon neutrality of production processes. Mr Sims stated that the
ACCCwould be working closely with other regulators, particularly ASIC, to identify the
mostappropriate regulatorto deal withissues giventhe overlapintheregulatory
frameworks.

This position aligns with global regulatory collaboration efforts, with the International
Organization of Securities Commissions (I0SCO) working to develop IFRS International
Sustainability Standards Board (ISSB) Exposure Drafts of proposed climate and general
sustainability disclosure requirementsin 2022. TheISSBintendsto delivera
comprehensive global baseline of sustainability related disclosure standardsin the near
term.

Notably, the U.S. Securities and Exchange Commission (SEC) has recently released
proposed rule changes to enhance and standardise climate-related disclosure for
investors. Therule changes would require companiestoinclude certain climate-related
disclosuresintheirregistration statements and periodic reports, includinginformation
about material climate-related risks and certain climate-related financial statement
metrics (suchasscope 1and 2 greenhouse gas emissions) in a note to their audited
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financial statements. Thisrepresentsasignificant move towards
standardisationin whatisstill the largestand mostimportant
capitalmarketintheworld.

WHY GREATER CLARITY ISNEEDED

Giventhe nascentand dynamic nature of the “E” componentin
ESG, the development of globally accepted, universally
acceptable disclosure standardsisa mammoth task, yetone for
whichthereisincreasing consumerand investor demand.

Boardstoo are seeking greater clarity and certainty around
climate and general sustainability obligations, asthey face
increasing pressures (both internal and external) when it comes to
environmental disclosure (see ourarticle- “Net zero
commitments”: the latest minefield for directors).

We believe thattherole of Australian regulatorsisto maintain
confidenceinthe markets and provide some level of guidance for
industry, investorsand consumers alike. While thereis an existing
regulatory framework for climate-related disclosure, it remains a
patchwork of requirements without uniform principles or
standardsto guide either the preparers or users of information.

CURRENTREGULATORY FRAMEWORK

The Clean Energy Regulator (CER), ASIC,ASX,APRAand the ACCC
eachplayacriticalrolein regulating market behaviourin the
climate and general sustainability mattersin theirown domains.
Still, thereisasyet no standardised modelof reporting for
non-financial ESG matters.

The National Greenhouse and Energy Reporting Act 2007 (Cth)
(NGERACct) providesaframework forthe disclosure of greenhouse
gasemissions and energy production and consumption, butonly
forfacilities and corporate groups that exceed specified reporting
thresholds.

Australian companies have specific disclosure and reporting
obligations underthe Corporations Act 2001 (Cth) (the Corporations
Act) and ageneral duty to not be misleading or deceptive.

ASX-listed entities have the additional overlay of continuous
disclosure obligationsand are also encouraged to report material
exposure to environmental, social and governance risks under
Recommendation 7.4 of the ASX Corporate Governance Council’s
Principlesand Recommendations. Thereisno positive obligation
on ASX-listed entities to account for ESG matters. However, the “if
not, why not” disclosure requirementin Recommendation 7.4
allowsthe market to assess the credibility of listed entity’s
policies (or lack thereof) for dealing with climate-related risks,
both physicaland transitional.

The ACCC, underthe Australian Consumer Law (ACL), regulates
environmental and sustainability claims on products and services
which are misleading or deceptive through properdisclosure to
consumers.
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APRAhasalsoreleased Prudential Practice Guide CPG 229 Climate
Change Financial Risks (CPG 229), which sets out APRA’s
expectations regarding management of financial risks of climate
change (seeourarticle - APRA attention to climate risks hots up).

Ineach ofthe ASIC and APRA guidance documents, the
recommendations of the Task Force on Climate-related Financial
Disclosures (TCFD) are referred to as best practice, but, unlike
otherjurisdictions such asthe UKand New Zealand, adherence to
the TCFD frameworkis not mandatory.

CATCHING UPTO MARKET SENTIMENT

Today, investors and consumersareincreasingly redirecting
capitaland consumption away from businesses perceived as
having poor ESG credentials. Thisis mostobviousinthe
environmental domain, where fossil-fueland other carbon
emitting projects are struggling to attractinvestment. Arecent
survey found that 88% of internationalinvestor respondents and
75% of international non-investor respondents expect companies
to provide clearand appropriately detailed disclosure of climate
change governance, strategy, risk mitigation efforts and targets.

While most environmentalissuesunderthe ESGumbrellaare
factual,measurable and reportable, boards and management of
Australian companies often face problemsin decipheringthe
legalframeworkin which they must operate, given measurement
andreportingobligations are not standardised.

Theincreasing pressure on businessesto become “green” and
disclose moreinformation regarding their environmentalimpact
may prompt them to make aspirational ESG claims or othervague
statementsthatresultin genuine confusion when users of that
information attemptto assessthe businessthrough an ESG lens.

The ACCC,ASXandASIC all seek to address similar market
concerns by improving disclosure so that end-users (i.e.
consumers orinvestors) can confidently rely on claims madein
the market. Standardsarevitalin providing certainty around
regulators’ expectations and enhancing business and consumer
confidence.

Of course, the science behind disclosure and reportingis complex,
particularly forenvironmental matters. Whatis objectively
reasonableinvolves an assessment of criteria such as the key
metricsand assumptions used, the science behind the claimsand
technology utilised, which requires experttechnical knowledge.
This level of detailed information is seldom disclosed to the
regulators, otherindustry participants, investorsand consumers.

When the science gets sophisticated, expert scientificinput
becomesessential, extending beyond the remit of regulatory
bodies’ expertise.
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APOTENTIAL GLOBALSOLUTIONWITH ALOCAL
TOUCH?

One meansto provide greater confidence to the market, and the
participants withinitregarding climate-related disclosure could
involve the establishment of arepresentative body of cross-
disciplinary expertsto build on baseline standards provided by
the ISSBto assistregulatorsin setting Australian standards.

Thisbody could operateinamannersimilarto the Australian Joint
Ore Reserves Committee (JORC) which was established in 1971
and published several reports containing recommendationson
the classification and publicreporting of ore reserves prior to the
release of thefirst edition of the Australasian Code for Reporting of
Exploration Results, Mineral Resources and Ore Reserves (known as
the “JORC Code”)in 1989.

Similarly, a body supported by input from expertsin their
respective fields (including climate scientists, engineers or
accountants) could make recommendationsto regulators
regarding uniform standards for climate-related disclosure made
by entities operatingin the publicdomain.

To continuethe JORCanalogy, an ESG-style JORC Table 1 disclosure
could complement climate and sustainability claims made by listed

entities by setting out the key parametersand methodsrelied upon

toarrive at theirestimate of the relevant metric.

WHAT APPROACH CAN BOARDS TAKE INTHE
MEANTIME?

Consumerand investor expectations will continue to drive
companiesto be more sophisticated in theirapproachto
ESG-related disclosure. Thereality is that these market forces will
almost certainly pre-emptattempts by regulators to develop
standardised frameworks and recommendations for disclosure,
meaning boards willneed to be proactivein developing their
approach withinthe guide rails provided by existing regulation.

The Santos casein Australiaand therecent case against Shell
directorsinthe UKis atestamentthatdirectors may be pursued
forbreaches of theirdirector’s duties.

Inourexperience, practicesvary greatly. However, ASIC Regulatory
Guide 170, which relates to the preparation and presentation of
forward-lookingfinancialinformation,isagood starting pointin
helping boards satisfy themselvesthat the company’sdisclosures
orproductclaims havereasonable grounds.

ASIC suggests companies should be askingthemselves three key
questions:

1. Isthere a relevant factual foundation for the claim to ensure
that the information behind those claims is not artificial?

2. Isthe claim supported by verifiable information, or is it based
only on hypothetical assumptions?
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3. Are all material assumptions, including implied assumptions,
objectively reasonable?

Ifboards assess these matters through atypicalduediligence
approach, engagingandrelyinguponindependentindustry
expertstotheextentrequired, theyare more likelytobeableto
establish “reasonable grounds” for their ESG claims. For further
information on establishing reasonable grounds, please refer to
ourarticle on Net Zero Commitments.

OUR EXPERTS

Justin Mannolini
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PILBARA’S POWERHOUSE
- OUR OBSERVATIONS
FROM THE 2022 PILBARA
SUMMIT

06/07/2022

Itis notsurprising that Karrathain Western Australiais the host of the Pilbara Summit.

Karrathaisamajoroperational centre for several global key industry players, including
Rio Tinto, Woodside Energy and Yara. Karrathaisalso hometo one of the largest, densest
and mostdiverse collections of incised or carved rock artin the world, referred to as
petroglyphs, located on the Burrup Peninsula. Italso hasathriving local community and
the City of Karrathaitself refers to Karratha as the “Powerhouse of the Pilbara”.

Now inits4thyear, the Pilbara Summitaimsto bring together seniorindustry, investors,
businesses, community, and government representatives to look at the economic
growth, investment, development, productivity and innovation across theregion. Gilbert
+Tobinhad the pleasure of sponsoring and attending thisyear’s Pilbara Summitin
Karrathafrom 29 -30 June 2022.

The Pilbara Summitundoubtedly brought together key globalindustry players at a pivotal
timeastheregion, Australiaand the world seek to unlock the opportunities of the clean
energy and decarbonisation transition. The Summitwasanincredibly valuable
opportunity to hear from leading experts and prominent organisations about recent
developments, key challenges and future opportunitiesin theindustry.

Members of Gilbert + Tobin’s Perth, Sydney and Melbourne offices also took the
opportunity to swap their suits for high vis and steel capsin attending site tours of:

Rio Tinto’s Dampier Port operations;
BCI Minerals’ Mardie Salt and Potash Project; and

Yara Pilbara Fertilisers and Yara Pilbara Nitrates Technical Ammonium Nitrate plants.
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KEY TAKEAWAYS

Below are our key takeaways from the Pilbara Summitand our
timein Karratha. We were encouraged by the vast growth
opportunitiesthatexistin the Pilbaraand we are optimistic about
continuingto collaborate and make a meaningful contribution to
thefuture of theregion and the nation asthe challenges of the
cleanenergy and decarbonisation transition are scaled.

The boom s back

The Pilbararegionisthedriving force behind the State of Western
Australia, providing 19.7% of Western Australia’s Gross State
Productand generating $9.65 billion in State royaltiesin 2021.
Thisis not likely to change any time soon, with an estimated $170
billion of future development planned in the Pilbara pipeline over
the next 10years. Inaddition,industryis expected to broaden
beyond the extraction of traditional resources, likeiron ore and
LNG, into the production of clean energy thataims not only to
powerindustry, butalso to resultin the decarbonisation of
regional economies.

Theriseincleanenergyisaccompanied by the expectation that
substantialinvestmentwillbe madein developinglocal
downstream processing opportunities (such as green steel). In
this context, Nicole Roocke, CEO of the Minerals Research Institute
of Western Australia (MRIWA), spoke about the significance of
MRIWA’s efforts to assess the viability of creating a sustainable
greeniron ore-to-steelvalue chainin Western Australia.
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However, the dynamic of operatingin the Pilbarais changing,and
project proponents are now, more than ever, expected to engage
with localcommunities to deliver enduring and self-sustaining
benefitsas partoftheirsocial licence to operate. Thismeansthat
industry players looking to do businessin the Pilbaramustengage
meaningfully with local communities to ensure that the benefits
derived by industry flow to deliver more transformational
outcomestothe community.

Social considerations, such as housing and services, will play a key
rolein unlockingthe development of significant renewable energy
projectsinthePilbara. Sustainability is a key concern,and local
communities are cognisant of the lessons that can be learned
from previousboom-cyclesin theregion. The message fromthe
Pilbara Summitwasclearthatinvestmentin our communitiesis
criticalto ensuring the long term stability of the Pilbara region and
the projectsitsupports.

Co-development with Traditional Owners

Traditional Owners arerightfully recognised as key stakeholders
who will play a significantrolein the future of clean energyin
Western Australia. Land accessis akeyissue consideringthe large
footprintof the projects currently being contemplated. However,
approachesto consultation and engagement with Traditional
Owners fluctuate within theindustry.

Significant development presentsthe opportunity to createa
culture of participation and to produce inter-generational
benefits for Aboriginal communitiesin the Pilbara (such as equity
ownership and energy security). It was largely acknowledged that
companies will need to meaningfully engage with Traditional
Ownersinrespect of the development of new renewable projects
and solutions, atafar higher level than previously seenin the last
resources boom. Many companies acknowledged previous levels
of engagement would no longer suffice.

Pilbara Solar presented onits “first of a kind” projectsin the
Pilbara, including two solar farms which are currently being
developedin partnership with the local Aboriginal communities.

Stephanie Unwin, CEO of Horizon Power, suggested that
decarbonising the Pilbarawould require the “re-wiring” of the
North-West Interconnected System and transitioning
communitiesto green energy.

Itis clearthattheindustryis more opento considering partnering
with Traditional Owners to find more commercial and long-lasting
arrangements.

Collaboration is key

The logistical challenges and costs associated with doing business
inthe Pilbararegion are significantand well known to key industry
players. Long-haultransportationis expensive, the accessibility
of fly-in fly-out workers are critical during project construction
and operations, local housingisinshort supply,and accessto port
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infrastructureisan ongoingfocus. As noted inthe Australian
Industry Energy Transitions Initiative’s Phase 2 report about

setting up industrial regions for net zero, which wasreleased on
the eve of the Pilbara Summit, the decarbonisation of the Pilbara
aspartofthecleanenergy transition will cost an estimated $17.8
to $38.4 billion. Further, collaboration betweenindustry
stakeholdersisabsolutely necessaryto ensure developmentsare
ableto progress within a meaningful timeframe.

SamanthaBuchanan, General Manager - Energy Development WA
atRio Tinto pointed out thatthe industry has a proven history of
collaborationinthe areasof technology and safety, which
provides great cause for optimism. However, the challenge for
large scale producersin Western Australia will be to sacrifice the
flexibility offered by the historical model of developing and
owningtheirowninfrastructure networks (such as previously
port, railand energy infrastructure) in favour of new common use
infrastructure whichis backed by Governmentand industry.

Brendon Grylls, former leader of the Western Australian National
Party, spoke about his ‘More than Mining’ policy reform that seeks
tonormalise living costsin regional mining cities, and indicated
that a failure to effectively collaborate may lead to peripheral
community stakeholdersfacingthe collateral fallout of
unsustainable growth.

Decarbonisation targets — industry’s changing approach

We have now seen a shift from the question of “will you be making
decarbonisation and netzero commitments?” towards “how will
you meet the ambitious commitmentsyou have made?”.

Nowhere hasthis been clearerthan at the Pilbara Summit, wherea
common theme was the promotion ofincreasingly bold
decarbonisation and net zero targets and implementation
strategies.

Strategiestoreachthesetargetsarevaried,butacommontheme
isthe decarbonisation of transportation. Forexample, Rio Tinto
and Fortescue Metals Group are working towards electrifying
locomotives,and Mineral Resources Limited plans to transitionits
road trains from diesel to electric. Continuedinnovationis likely
tobefocussed particularly in the areas of heavy haulage, shipping
and equipment manufacturing. Whether thisinnovation will be
able to keep pace withindustry demand remainsto be seen.

Is it still too early for green hydrogen?

Green hydrogenisseen by many people asthe key to
decarbonising heavy industry and heavy haulage transportation.

However, the cost of producing green hydrogen remains
prohibitively expensive at this stage. The challengeisaboutscale
anddrivingdown costs with furtherinvestmentas partofan
orderly and gradual transition away from fossil fuels.
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Differing opinionsstill exist on whether blue hydrogenisan
appropriate alternative energy source to encourage mainstream
adoption of clean hydrogen fuelsin theinterim. Some
proponents, such asWoodside Energy, are favouring a phasing
approach by utilising blue hydrogen untilthe production cost of
green hydrogen becomes compelling. Justin Nash, Head of
Integrated Solutions - WA at bp, suggested that project location
will dictate the colour of hydrogen thatis able to be targeted.

It wasrepeated throughout the Pilbara Summit thatthereisno
one “silver bullet” solution and that furtherinvestmentinto
research and developmentis needed. Furthermore, the “early
movers” that attended the Summit (such as bp, Woodside Energy
andYara) aretestamentto thefactthatinvestmentin large scale
clean energy projectsin the Pilbarais now under way.

Decarbonisation — it’s not a choice

Industryis unitedin acknowledging thatacceleratingthe
transition away from fossil fuels is critical, not just to combat
climate change, butalso to remain competitive in the market. Mr
Nash of bp madeit clearthat theindustry has far more to gain than
ithastolosebyincreasingthe speed atwhichittransitions
towards decarbonisation.

The key industry players present at the Pilbara Summit have each
setambitioustargets, butthey appearcautiousin their
implementation asthey attempt to balance continued
profitability with the scale of investment required to make clean
energytechnologiesareality. Asindicated by Leigh Holder,
Business Development Director at Yara Clean Ammonia -
Australia, wasted expenditureisaconcern when dealing with
technologyin early stages of development, and end commodities
with uncertain price points. However, unnecessary caution will
only serveto hinderourability to make a meaningfulimpact to
climate change.

Energy storage, or change how we work?

Wind and solar projects have vastly different output profiles than
fossilfuel plants. In addition, the location chosen for wind and
solarassetsinthe Pilbara must reflect the risks associated with
extreme weather events (such as cyclones). While parts of the
Pilbara have complementary solarand wind capabilities, energy
storage and battery developmentswill be key to accessing energy
whenitisneeded.

Industry suggeststhat aninterim answer could be to change the
way that we work. It may be feasible to restrict energy-intensive
operationstothe period of theday when a project’s energy supply
peaks.

Thegrid stability issues associated with renewable energy
projects,andsolar projectsin particular, have long been
recognised. Ms Unwin of Horizon Power explained that these
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issues willintensify after 2030 in the absence of gas-fired power
plants. Grid-scale batteries may provide ananswer, and there
may be a case forotherenergy sources (e.g. geothermal) to
provideareliable base-load energy supply.

Hubs are the way forward

The development of the Pilbaraand Kwinana Hydrogen Hubsis a
key area of focus for the Western Australian Government.
Commonuseinfrastructure, whichisableto be utilised
simultaneously by multiple project proponents, is a hot topic
sinceitiskeytodrivingdown costsfortheindustryasawhole.
The construction ofinterconnected common useinfrastructure
will be a major catalyst of demand and investmentin the Pilbara
region.

Andrew Sutton, Executive Director of Hydrogen and New Energies
atthe Western Australian Department of Jobs, Tourism, Science
and Innovation (JTSI), indicated that JTSlintends to facilitate the
coordinated planning ofinfrastructureina mannerthat minimises
duplication. Thisiscriticalifindustry is to make significant
developmentwithin a meaningful timeframe.

Opportunitiesforlocal trainingand developmentin hub areas will
help to unlocktheskills required to construct and operate the
energy projects of the future.

Technology must accelerate

Major stakeholdersinthe energy and resourcesindustry are
leveraging partnershipsto undertake feasibility studiesinto
potential decarbonisationtechnologies. Pilotand demonstration
projects have become commonplace astheindustry seeks to
establish supply chainsthat will support future growth.

Project proponents are starting to make the jump towards
decarbonisation, even where the required technology does not
yetexist. Forexample, Maia Schweizer, Director Australia - West
atFortescue Future Industries, stated thatinvestmentisbeing
madein clean energy technologies with the hope that further
developmentswill fully supportoperational feasibility. However,
long lead times and delays affecting major components means
thattheindustry mustact now.

Theindustry appearstorecognise thatthereisenough
technology to get started on the road towards decarbonisation,
and therestwillcome withtime. Government gap funding,
provided by bodies such asthe Clean Energy Finance Corporation
orprogramssuch asthe Northern Australia Infrastructure Facility,
oftenin consultation with Infrastructure Australia, will prove
critical as proponents seek to balance profitability with
innovation.
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Legislation moves to catch up

Theenergyandresourcesindustryisdriving towards a rapidly
approachingdecarbonised future. However, land tenure options
contained in the existing legislative framework fail to maximise
accessto Crown land fortherenewable energy projectsthatare so
critical toits progression. Claire Boyd, Energy + Resources
Partner at Gilbert + Tobin, spoke about the Western Australian
Government’sintentions to rectify thisissue by implementing
reformstothe Land Administration Act 1997 (WA) viathe Land and
Public Works Legislation Amendment Bill 2022.

Akeyaspectofthe proposed reformsisthe creation ofanew form
of non-exclusive land tenure - the “diversification lease”.
Diversification leases areintended to permitvarious concurrent
land uses, such ascarbon farming, renewable energy projects,
and grazing. Applications fora diversification lease will be
considered where project proponentsrequire alarge area of
Crown land, the proposed use provides social,economic or
environmental benefits, and the proponent has demonstrated
capability, capacity or experience to deliver the intended project
outcome. Thesereforms are expected to be enacted by
Parliament by the end 0f 2022.

Gilbert + Tobin operates atthe forefront of the energy and
resources sectorand interacts extensively with industry experts,
Government, regulators and key industry stakeholders to provide
ameaningful contribution to the clean energy and
decarbonisationtransition. Foradvice on how the transition may
affectyour firmorits existing or proposed projects, please
contactourteam of Clean Energy + Decarbonisation experts.
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THE FUTURE OF
CLEAN ENERGY IN A
DECARBONISING WORLD

06/07/2022

On Friday 24 June, Gilbert + Tobin in conjunction with BusinessNews hosted The Future of
Clean Energy atthe Perth Convention Centre. This conference looked at the commercial
opportunities,and Australia’s global competitive advantage, in relation to hydrogen and
lithium, both of which are considered integral to a clean energy future.

Keynote speakersatthe conferenceincluded:
the Hon. Alannah MacTiernan MLC (Minister for Regional Development; Agriculture
and Food; Hydrogen Industry) (Minister);
Julie Shuttleworth AM (Chief Executive, Fortescue Future Industries (FF1)); and
Shaun Gregory (Executive Vice President, New Energy Growth, Woodside).

The event concluded with a panel discussioninvolving llona Millar (Gilbert + Tobin Climate

Change Partner), Leigh Holder (Business Development Director, Yara Clean Ammonia) and
Hayley Lawrence (Non-Executive Director, Global Lithium Resources).

Gilbert+Tobin Energy and Resources Partner Michael Blakiston opened the event noting
thatthe global momentumtowards clean energyis “staggering”, with both publicand

private sectoraligningtoreach netzero. Indeed, as noted by the Minister, the sheerturn
outattheeventwastestimonytothe “changein commercial psyche”, whichis putting
cleanand green energy at the forefront of industry thinking.

KEY THEMES

Topics emerging from the conference with regards to decarbonisation and clean energy
are:
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+ the abundance of global and local opportunities for Australia
(and Western Australia in particular) to capitalise on the pivot
towards renewables, particularly with regards to hydrogen;

+ the need to stimulate demand while increasing supply, and
ensuring that pricing for new products reflects the amounts
that end users are prepared to pay;

+ theimportance of collaboration, particularly in regards to the
development of common user infrastructure and expanded
downstream processing;

+ the need to engage with First Nations people; and

+ theimportance of regulatory and policy reform in driving
investment in new industry.

OPPORTUNITIES FORHYDROGEN AND BATTERY
METALS

The WA government recently committed to closing downits
coal-fired power stations by 2030, concomitantly promising $3.8
million ofinvestmentin renewable energy. Accordingto the
Minister, thisisa “symbol” of where the Stateisheaded and
indicatesthere will be ample opportunity for companiesand
communities to take partinacleanenergy future.

Australiais well-placed to capitalise on the transition to
renewable energy, givenitsvastlandmass with ample wind and
solarenergy, as noted by both the Minister and Ms Shuttleworth of
FFl. This makes the country a prime location for the production of
green energy to create hydrogen and theindustry necessary to
achievethat.

Indeed, globaldemand for clean energy and hydrogenis expected
toincrease dramatically. The Ministerindicated thatthe
International Energy Agency expects green hydrogento account
for60% of the world’s global emissions reduction requirements.
Currently only 0.3 gigawatts (GW) of green poweris used to
produce hydrogen globally: this will be required toincrease to
3,600GW by 2050. The Minister expects WA alone to create 100GW
of renewable energy by 2030 annually. Long-term, this could even
match Australia’s significant LNG exports as a key goal of WA’s
renewable hydrogen strategy.

Australiais beginningto seesignificantinvestmentinrenewable
energy and green hydrogen: just a few weeks ago, BP acquired a
40% shareholdingin the Asian Renewable Energy Hub as operator.
Thishub hasthe potentialto generate 26GW of green energy.
Across WA, projects such as the Denham microgrid, run by Horizon
Power, FFI’'s Uaroo Project and Infinite Green Energy’s Arrowsmith
and MEG HP1 Projects are taking shape.

Many of these projects are beingmade possible with Federal
government co-funding, such asthe WA Hydrogen Hubs, which
received funding for the development of initial infrastructure for
the Pilbara and Kwinana Hydrogen Hubs.

G' ‘ GTLAW.COM.AU

The WA governmentis also funding smaller projectsto develop
the skillsrequired foraclean energy future aswellas to
understand the hurdlesin building green hydrogen projects.

Additionally, Australia clean energy projects are expected to
presentopportunitiesforourFirst Nations people to capitalise on
new investments and projects through agreements with native
title parties.

Though the conference largely focused on hydrogen, Ms Hayley
Lawrence of Global Lithium Resources broughtinacritical
mineralsangle, notingthat WA already supplies 50% of the world’s
lithium spodumene concentrate, makingitintegral to the battery
metals market. Notingthat lithium operatesinamore established
market, Ms Lawrence emphasised that thevalue chainis already
inplaceandthe challengeis now to capitalise on that.

Localdemand for hydrogen as wellas lithium and other critical
mineralsisalso expectedtoincrease. Asnoted by the Minister,
hydrogenisaviable replacementtothe 7 billion litres of diesel
thatisimported annually into WA, with additional uses also
ranging from chemical feedstock to acomponentin fertiliserand
mining explosives, both substancesthatYaraPilbara, as
mentioned by MrHolder of Yara Clean Ammonia, plans to produce
atYara’s Burrup operations through the use of green energy.

KEY CHALLENGES
Stimulate demand, increase supply and ensure market pricing

Thetransitiontoacleanenergy world isundoubtedly aniterative
process,inwhich both supply of renewables and associated
storage optionsalongwith stimulatingdemand will be required,
asnoted by numerous speakers. Inthatregard, the Minister noted
thatthe WA governmentisworkingto prescribe renewable
hydrogen targets, including a certain percentage of electricity on
the South West Interconnected System that must be derived from
green hydrogen, aswell astargets forblending green hydrogenin
gasturbinesandiWA’s gas networks. Julie Shuttleworth spoke
aboutFFI’sinitial agreements with Airbus and EON to supply
green hydrogen fueland energy respectively.

Anotherimportantareafordevelopingaviable marketis
acceleratingtechnologyinnovation, as noted by Mr Gregory of
Woodside. FFI, forinstance,isinvestingin zero emissions haul
trucksto be used from 2025, decarbonisingitsrailas wellas
focusingonthe developmentof greeniron production.

Anotherissueraised by MrHolder of Yara Clean Ammonia was the
importance of financial mechanismsto underwrite the
establishment of large projectsin the new global green hydrogen
and ammonia marketplace aswell asthe current high cost of
implementing green energy alternatives. Indeed, itisimportant
that pricing reflectthe amountsthatend users are prepared to
pay. Ultimately the end user hasto be able to afford the green and
clean product.
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Collaboration, common user infrastructure and downstream
processing

Mr Gregory of Woodside also noted the importance of
collaborationto decarbonise entire supply chains. He stressed
theimportance of keeping hydrogen safe in doing so, particularly
giventhe speed at whichthetransitionisoccurring, aswellas
affordable.

MrHolder of Yara Clean Ammonia highlighted the importance of
making “bold infrastructure decisions” with respect to common
userinfrastructure and the benefits that that will deliverin
bringing down the cost of clean energy projects.

Speakers atthe conference also noted the need for more
downstream processing facilitiestoincrease Australia’s
capabilitiesinthat space.

Stakeholder engagement and regulatory reform

The conference also highlighted theimportance of building trust
with First Nations communities and enabling projects on their
land. Thisis particularlyimportant given WA’s proposed
diversification lease, for which processes under the Native Title
Act 1993 (Cth) will need to be followed.

Ms Shuttleworth of FFland Mr Holder of Yara Clean Ammonia also
called for clear, simplified approval pathways, something Ms
Lawrence of Global Lithium Resources echoed in the lithium
space. Inthatrespect, Ms Millar of Gilbert+ Tobin, noted the
importance of policy certainty. With its more ambitious netzero
target of 43% by 2050, Laboris beginning to provide this certainty
along with the WA government’s recentannouncement that it will
cutits own emissions by 80% below 2020 levels by 2030. This will
only servetoincreaseinvestmentincentives. However,the
further policy and legislative reform thatis proposed in WA in
relationto land tenureto facilitate clean energy projectsas well as
carbonfarmingwill be of criticalimportance.

Hand-in-hand with this drive to zero emissions comes adequate
disclosure of companies’ emissions performance. Indeed, as
noted by Ms Millar of Gilbert + Tobin, regulators are focusing on
companies’ climate-related disclosures (see furtherin Gilbert +
Tobin’sarticle ‘Summary of ASIC Guidance on “How to avoid
greenwashing when offering or promoting sustainability-related
products”). Areal challenge surrounds consistency of disclosure.
The Task Force on Climate-Related Financial Disclosuresis current
bestpractice and overseas governments are beginningto
mandate standards, something that the Australian government
may seek to emulate. Currently, we expect these standards will
only extend toscope 1and 2 emissions;only the US hasindicated

thatitmay require disclosureinrelationto scope 3 aswell (see
furtherin Gilbert+Tobin’sarticle “The effect of the SEC’s
proposed climate-related disclosures on Australian companies™).
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Fromalithium perspective, Ms Lawrence of Global Lithium
Resources noted the ongoing challenges of a tight labour market,
aswellasongoing ESG concernsaround minimising the sectors
own carbon and environmental footprint. Indeed, a totally green
supply chainis considered the “holy grail” for companies.

CONCLUSION

Thedriving message of the conference was the abundance of
opportunityinAustraliato capitalise on our naturally rich sun and
wind endowmentin orderto play a key roleinthe clean energy
transition. Globaland local demand for clean energy and green
hydrogenisonly expected toincrease, with uses of hydrogenin
particular proving multi-faceted.

However, challenges remain to be surmounted, in particular the
need to carefully balance supply with demand, while ensuring
that pricingincentivises furtherinvestment. Collaboration
betweenindustry playersaswellasinvestmentinto common user
infrastructure are likely to play a key role in bringing costs down.
Opportunities should also be sought to increase downstream
processinginAustralia and thereby increase the value of
Australia’s natural advantage. Engagementwith First Nations
people will beimportantand should aim to benefitthose
communities.

Companiesshould all the while remain aware of their green
messaging, while government should seek to streamline
approvalsandregulation.

Gilbert +Tobin operates atthe forefront of the energy and
resources sectorand interacts extensively with industry experts,
Government, regulatorsand key industry stakeholders to provide
ameaningful contributionto the clean energy and
decarbonisation transition. Foradvice on how the transition may
affectyourfirmorits existing or proposed projects, please
contactourteam of Clean Energy + Decarbonisation experts.
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GREEN MINING:
NET HEROES

08/07/2022

The Hon. Madeleine King MP, Australia’s new Minister for Resources, stated last week that
mining will be a key part of Australiareaching net-zero carbon emissions by 2050. The
Minister’s expressed view isthat Australia’s wealth of rare earths will place Australia at the
“forefrontof the global energy transition” and that mining companies should not be seen
asthe pariah of the world’s efforts to reduce carbon.

Thereasonforthisis essentially thattechnology assisting with the green revolution, is
heavily relianton minerals available in Australiain large volumes for:

wind turbine generators for wind farms; which require the production of iron;

the manufacture of solar panels for solar farms; which require the supply of cadmium,
aluminium, copper and others; and

Electric Vehicle technology and most forms of power plant infrastructure, most of
which require copper and nickel sulphide.

Juxtaposed against thisis that, with the urgency of the climate crisis becoming more
apparenteach day, net-zero emission targets (whetheraimed for 2050 or earlier) occupy a
large partof any company’s corporate ESG focus. Mining companies are no differentand,
if nothingelse, the focusis possibly more centralto mining companies due to the general
perception of mining companies being environment-unfriendly and those same
companies wantingto preserve or create asocial licence. Investors and government
institutions will likely not support mining companies that are not actively moving toward
decarbonisation, and lenders may well require more extensive covenantsin their loan
documentssurrounding the ESG undertakings and actions of their borrowers.
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Directorsincreasingly have a duty to take active stepsto reduce
the environmentally damaging aspects of their businesses, in
orderto ensurethey comply with their legislated obligationsto act
inthe bestinterests of the mining companies on whose boards
theysit. Toignore taking positive steps poses risks when viewed
againstthose companies’ stated ESG commitmentsand
continuous disclosure obligations.

With the supply of power being critical to any mining endeavour
(withenergy beingone of the biggest overheads constituting
approximately up to 40% of total cash operating costs), the
Australian Renewable Energy Agency estimates that Australia’s

mining sectoraccounts for over 10% of the total of Australia’s
annualenergy use across more than400 mines, withincreasing
mining volumesdriving that usage upward every year. Several
mines operate 24 hours aday and require a consistent supply of
electricity acrossthe day.

With thatin mind, how do mining companies, onthe one hand,
achieve the stated carbon-zero goalsin an electricity-intensive
industry whilst, onthe other hand, grow output to ensure the
mineralsand metals needed to drive the achievement of the goals
areextracted?

Reducingthe energy input cost would seem to be a low-hanging
fruitinaimingfor carbon-neutrality,and a large proportion of
Australia’s mining companies have already made significant
inroadsinto this challenge. But transitioning the miningindustry
toatruenet-zero system will be acomplexundertaking that will
require asystems-based approach with an assessment of
infrastructure requirements, how thatinfrastructure utilises
energy across the mines,and how energy used onthe minesis
ultimately generated and utilised.

Designing any power system for a mine (whether a new or existing
mine) requires designing around the load profile of the specific
mine. Given the variability of wind and solar resources, hybrid
microgrids arede jourand the number of innovative projects
beingdeveloped by and for mining companiesisincreasing
exponentially. This does come with a price-tag.

Capitaland operating expenditure attributed to the production of
power forany mine are, relatively speaking, lower than the costs
ofthe actualelectricity consumption foramine. Thisis not limited
toany specifictype of mining, although if a mine requires power
for mineral processing (which requires heat), orisa deep mine, the
electricity overhead costis typically significantly higher. Thereis,
though, a need to have sufficient life of mine to net off the upfront
cost.

With renewable power plants, much of the costis spent up-front
onthe developmentof those plants, and the ongoing operating
costismuch lower (recognising that renewables have largely
already achieved parity with fossil-fuels electricity). Traditional
power solutions comprise lower up-front costs but high ongoing
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operating costsandincreasingly volatile power prices. Costs will
also be affected by the type of development structure selected by
the project proponents; whether that be asingle EPC for both the
developmentofthe mine and the development of the power plant
(ifforanew mine), orasplit EPC that separates the two projects
(albeittypically with a tripartite deed linking the two).

What’s clearis that mining companies have an opportunity to use
renewables to potentially lower costs and definitely improve
sustainability. While accepting that there are several ways for
mining companies to utilise clean energy in reaching their
net-zero goals, what are some of the options available to mining
companies looking toreduce their Scope 1 and 2 emissions?

TRADITIONALOPTIONS

Although notthe focus of this article, grid power hasits obvious
limitations, including when considering the remote locations of
several mining operations and the impossibility of connecting to
electricity grids. More than 50% of Australian mines that
undertake mineral processing on site are not connected to
primary electricity markets such asthe NEM or SWIS. Thisrequires
self-sufficiency in power generation. Diesel and gas have
traditionally solved the conundrum.

In Western Australia almost half of all electricity generated in the
stateisused outside of power grids. The harsh environmental
conditions lend themselves perfectly to renewable energy
generation.

RENEWABLE ONLY

Renewables constitute acompelling part of the business case for
intelligent energy managementfor any mining company. Apart
from amelioratingthe carbon footprint, converting to renewable
energy can have significant cost savings by:

+ Reducing reliance on fossil fuels that are vulnerable to market
price fluctuations;

+ Improving investor confidence and consequential increased
access to funding;

+ Stabilising the price of electricity across the mine;
+ Utilising carbon savings;

+ Increasing post mine-closure options to use the power plantin
the local communities; and

+ Utilising tax and government funding incentives made
available through ARENA and the Clean Energy Finance
Corporation.

Miningtitansincluding Gold Fields, Rio Tinto, BHP, Glencore,

AngloGold Ashantiand Woodside have respectively identified

opportunities and have announced plansto spend onrenewable

energy creation astheyseekto go greeninan effortto
decarbonise. Many projects have already commenced, and others
already completed.
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Dependability of the power supply is, however, criticaland has
caused certain corners of the miningindustry to lagin the
adoption of clean energy goals. Renewable energy sources are by
nature intermittentand less reliable than electricity from fossil
fuels. Giventhe need fora consistent baseload, fossil fuelsusedin
heavy generators may still be needed until greenertechnology
catchesupinordertosmooth overtheintermittencyissuestoa
certain extent.

Renewable energy, meanwhile, is not constrained to the grid
systemasthe plantsthatharnesswind orsolarenergy arerarely
located where traditional fossil-fuel based power plants have
been located - generally closerto areas of higher demand. For
renewables, historic networks of pipelines and heavy transportis
replaced by the trading of clean energy on demand, and this
requires adifferentapproach toinfrastructure.

HYBRID SYSTEMS

Technology is enabling the smoothing of intermittency risks for
renewables,and many consulting engineering companiesare
benefiting from the demand for creative hybrid power generation
systems that utilise power storage options such as battery
technology, pumped storage hydroelectricity and fuel storage
solutions such asammonia.

The price of batteriesis expected to halve over the next decade,
making large scale battery energy storage systems (BESS) a
sensible way to reduce therisks of inconsistent supply risks
related torenewable sources. Those costs are generally not
overwhelming,and more and more hybrid renewable projectsare
beingadopted by mining companiesto ensurea 100% renewable
power supply tothe mines.

Thereisalsoasymbiosis when looking at hybrid systems as
renewables developers seek customers who can offer utility-scale
opportunitiesand are prepared to share the value cost.

Technological collaborationis key to successin thisarea, and
ARENA has already supported several ground-breaking projects
todevelop hybrid grids. An example of thisis Sandfire’s DeGrussa
copperminewhich transitioned early witha 7MW solar power
project plus BESS.

Hybrid projects also allow the operatorto controlthe power
output more efficiently. Good examples of hybrid systems have
been adopted by,amongst others:

+ Gold Fields at its Agnew mine in conjunction with EDL;

+ Rio Tinto at its Weipa Operations (a 4 MW solar and 4 MWh
BESS) and its Gudai-Darri iron ore mine in Western Australia
(where it relies on a 34MW solar plant with 122MWh BESS);

+ BHP atits Northern Goldfields Solar Project (being a 27.4 MW
solar farm at Mt Keith and a 10.7MW solar farm and 10.1MW
BESS at Leinster; and
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+ Syrah Resources at its Balama graphite operation in
Mozambique (a 11.23MWp PV 8.5MWh solar photovoltaic
and storage power hybrid system to be operated alongside a
diesel-fired power generation plant).

CORPORATE PPAS

Acceptingthatit may well not beviable forall minesto construct
theirown power plants, an alternative optionis for mining
companiesto conclude power purchase agreements (PPAs) to
purchaseelectricity directly from anindependent renewable
energy generatoratan agreed price.

Concluding PPAsin thisway can overcome numerousissues that
may dissuade mining companies from developing sole-use
renewable power projects, including regulatory obligations
relatingto the supply of electricity that needs to be carefully
managed.

Examples of large mining companies that have opted for
significant PPAs to power their mining operationsin Australia are
Newcrest, BHP and AngloGold Ashanti.

Of course, asdemand for clean energy increases, so will overall
demand for Large-Scale Generation certificates (LGCs) and the
need for companiesto be ableto accountfortheireffortsat
decarbonising. Some renewable sources will create LGCs in vast
quantitiesanditwill beinteresting to see how the market price of
LGCsvaries up untilthe legislated cut-offin 2030.

OPERATIONS AND SUPPLY CHAINS

Itisnotonly energy use across the minesthat affectsamine’s
carbonfootprint; the wider business has alarge carbon footprint
and needsto be carefully looked at ifa mining company wishes to
reduceits Scope 3emissionsaswell. Adopting carbon storage
technologies would also be a key action that mining companies
willneed toadopt.

The CEO of Fortescue Metals Group, Elizabeth Gaines, recently
stated that “Decarbonising our mining fleetis one of the biggest
challengesfacingourindustry”. Fortescue has recently
announced its partnership with Liebherr Group to transition
Fortescue’sdiesel miningfleet to a green mining fleet before 2030
andis poweringtoward its 2030 carbon neutrality goal of using
hydrogen-powered rail freight, electric haul trucks and greeniron
ore.

Fortunately, the opportunities for mining companies tointegrate
renewable energy supply into their greenfield and brownfield
operationsare becomingclearer. Thereis not, however,a
one-size-fits-all solution. What is clear thoughis that mines need
renewable energy todrive their ESGtargets and remain relevant
and attractive to investors; energy needs minesto produce the
metals and minerals needed to further the achievement of
carbon-neutral goals. Miners may well be our “net-heroes”.

Authors: Lloyd Chater, llona Millar and Alexander Danne
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DEVELOPING AUSTRALIA’S
SUPPLY CHAINS IS
ESSENTIAL TO CAPITALISE
ON THE CLEAN ENERGY
TRANSITION

30/09/2022

Sustainable and efficient supply chains are the backbone of the energy and resources
market. Key exporters, such asAustralia, must grapple with the challenges associated
with rapidly scaling up supply chainsif they wish to capture market sharein an
increasingly decarbonised world. Inthisarticle we explore:

1. Australia’s previoussuccess asa global producerand exporter of energy and
resources;and

2. various challenges Australiawill facein replicatingits success duringthe clean energy
transition.

AUSTRALIA'S RISEAS AGLOBALPRODUCER AND EXPORTER

Australiais globally renowned as a major producer of energy and resources, and the
growth of its exportsisundeniable. According to the Australian Department of Foreign
Affairs and Trade (DFAT), Australia’s top three exports for the past three years wereiron
ore, coaland natural gas. However, thishasnotalways beenthe case. Theimmense

growth of Australian exports, particularly from the resources sector, can be seenin that:

Australian exports of goods and services grew from $3.2 billion to $382 billion from
1963-64 to 2020-21; and

minerals and fuels (excluding gold) grew from approximately 16.9% to 52% of
Australian exports from 1969-70 to 2019-20.

Traderelationships have also changed dramatically over this period. Australia’s top three
export marketsin 1963-64 and 2020-21 were as follows:
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+ 1963-64: United Kingdom (23.5%), Japan (22.4%) and the
United States of America (12.9%); and

+ 2021-21: China (38.8%), Japan (10.0%) and the Republic of
Korea (6.2%)

Australianindustry’s ability to establish and perfect supply chains
involving substantial volumes has been a key component of its
exportsuccess. The growth of Australia’siron oreand LNG
industries are key examples of the rapid development of supply
chainsto globally significant scale.

Thevalue of Australia’siron ore exports hasincreased
dramatically since the start of the century. In2000-01, Australia
exported approximately $5.2 billion of iron ore and concentrates.
This grew to $64.1 billionin2010-11,and $153.0 billionin 2020-21.
Throughout this period Australiacomfortably solidified its
position asthe largest exporterofiron oreinthe world and
became an exporterof choice for key international partners
including China, Japan, the Republic of Korea and Taiwan.

Australia hasalso grown to become a significant exporter of
naturalgas. Thevalue of Australia’s LNG exportsin 2003-04 was
$2.4billion. Thisroseto $16.3 billionin2013-14, and natural gas
exports peaked at $49.7 billionin 2018-19. Australiabecame atop
three global exporter of LNG during this period, and LNG was its
third-largest commodity export by value in 2020-21. Similarly to
iron ore exports, key export markets for Australian natural gas
include China, Japan and the Republic of South Korea.

INTERNATIONAL DEMAND LEADING INTO THE
CLEAN ENERGY TRANSITION

The globalenergy marketisenteringanew era. Resources usedin
emissions-intensive traditional energy generation processes,
suchascoaland LNG, mustdeclinetoreach global netzero
targets. However, under-investmentin these commodities may
prove dangerous asthe market strugglesto scale up clean energy
production. Further, unprecedented demand for key
commoditiesand clean energy will require asignificant scaling-up
of existing supply chains.

LNG, critical mineralsand green hydrogen each have animportant
rolein achieving global decarbonisation. International demand
duringthe clean energy transitionis examined in more detail
below.

LNG - ashort term substitute?

The International Energy Agency considers thatexports of natural
gaswillincreaseinthe next five years. However, it also notes that
demand projectionsvary greatly inthe long-term. Akey
determinant of demand will be the extent to which countries
substitute natural gas for existing coal-based electricity
generation. The Grattan Institute also notes that Australia’s share

of global LNG exportsisexpected to decline between 2030 and
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2050 as existing supplies diminish and the upfront costs of further
expansion become prohibitive.

Critical minerals - urgent attention required

While different clean energy technologies utilise different critical
minerals,an enormousincreasein current productionratesis
required across the board. The International Energy Agency
stated inits May 2021 report “The Role of Critical Mineralsin Clean
Energy Transitions” that global demand for critical mineralsis
expected to grow dramatically by 2040, and that “clean energy
technologies are becoming the fastest-growing segment of
demand” for critical minerals.

Green hydrogen — the key to a cleaner future?

Demand projections for green hydrogen vary dramatically. For
example, Deloitte estimated in 2019 that the amount of green
hydrogen generated globally by 2050 could range anywhere from
90t0 304 Mtpa. Thelnternational Renewable Energy Agency
stated in 2022 that up to one third of green hydrogen productionin
2050 would betraded across borders, whichisaslightincrease
fromthe amountof natural gastraded globally in 2020
(approximately 24%). Overseas production will play a significant
roleinthe green hydrogen market, and Australia hasaclear
opportunity to capture a position as a key exporter.

ANEWFOCUS

Australiaisrespected by internationaltrading partnersforits
well-established and stable regulatory processes, environmental
standards and taxation policies. Maintaining and enhancing
Australia’sregulatory and risk regimes and leveraging
relationships with key trading partners will be essential to
preservingitsstatusasan attractivejurisdiction forenergyand
resource developmentduringthe clean energy transition.

The marketisatatipping point,and the composition of the global
energy and resources tradeis expected to rapidly changeinthe
near future. Resources used in emissions-intensive traditional
energy generation processes, such as LNG and coal, presently
make up asignificant portion of Australia’s exports. However,
Australiaisableto leverageitsrich mineralresourcesandits
history and reputationasagloballeaderinthe energyand
resources market to transition towards clean energy exports
more easily than other countries. As noted in Australia’s National
Hydrogen Strategy, thisis a significant competitive advantage and
willallow fora more measured approach to the scaling of clean
energy supply chains.

The scale ofinvestment required to facilitate the transition to net
zeroisimmense. Commonwealth Bank of Australia chief
executive Matt Comyn recently stated that Australia’s transition to
anetzeroemissionseconomy will require $2.5to $3 trillionin
furtherinvestment, whichis similarin scale to theinvestmentin
Australia’s miningboom from 2005 to 2015. The good newsis that
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it’sbeen donebefore,anditcan bedoneagain. The presentscale
of this challenge should not be a deterrent.

Replicating Australia’s success asa globally respected energy and
resources exporterduring the clean energy transition willnotbe
straightforward. Various key challenges are discussed in more
detail below.

KEY CHALLENGES IN DEVELOPING CLEAN ENERGY
SUPPLY CHAINS

Scaling up Australia’s existing supply chains

Thecleanenergy transition does not require the creation of
entirely new supply chains-supply chains thatare able to be
utilised for clean energy already exist. Forexample, Yara already
exportsammoniafromitsfacilitiesonthe Burrup Peninsulainthe
Pilbara region of Western Australia. In addition, thereisan
existinginternational market for zinc, lithium and other critical
metalsthat are essentialto clean energy technologies such as
wind turbines and batteries. The major challenge will be toscale
up these supply chainsin the timeframe required for clean energy
initiatives to meet global demand and to make a meaningful
impactonthe environment.

Legislative regimes and certification schemeswill play a
significantrolein guiding the upstream production of clean
energy, particularly inrelation to green hydrogen. Certification
schemeswill define what is considered to be a “green” product
and, importantly, they will determine how much of the supply
chainisassessed whenreporting on total greenhouse gas
emissions. Forexample, the Green Hydrogen Organisation’s
Green Hydrogen Standard (Standard) mandates that upstream
emissions will counttowardsits 1kg CO2e/kg H2 threshold, but
only expects downstream emissionsto be “measured”. Projects
seekingto become certified under the Standard will therefore
need to minimise the emissions associated with processes such as
construction, water production, and transporting components.
On 16 September2022 the Smart Energy Councilannounced that
it provided pre-certification forYara’sammonia plantinthe
Pilbara region of Western Australia, recognising that the Yuri
projectwill provide it with green hydrogen. Dr Andrew Mortimore,
Vice President - Pacific Region at Bureau Veritas, stated that
independent certificationis “a critical element forenabling
offtake and provides assurance to stakeholders around the
commitmentorganisations are making towards net zero targets”.

TheAustralianregulatory environmentin which the clean energy
projectsof the future will operateis currently being crafted. The
preciseimpact that regulatory reformswill have on clean energy
supply chainsremainsto beseen. Australia’s National Hydrogen
Strategy notesthata preliminary review identified approximately
730 pieces of legislation and 199 standards that are potentially
relevantto the hydrogenindustry and supply chain development.
Itisexpected that key legislation such as the Environment
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Protection and Biodiversity Conservation Act 1999 (Cth) and the
various state-level Environmental Protection Acts will play an

importantrolein developing clean energy projects of significant
scale. Demand clearly exists for clean energy. The key questionis
how quickly the regulatory environment can facilitate necessary
development.

Managing environmental considerations

Environmental considerations will have a majorimpactonthe
development of clean energy projects. Itiswellunderstood that
thevalue and credibility of clean energy willbe inherently tied to
the “green” credentials of the projects that produceit. However,
environmental considerations will also make a notable impact
furtheralongthe supply chain. Inrecentyears Boards have
increasingly begun to treatenvironmentalimpacts and climate
risk considerations as a critical part of their mandate, rather than
asa“nicetohave”,and we expect thistrend to only grow with
time. Justin Mannolini, Corporate Advisory Partnerat Gilbert +
Tobin, noted at the recent Masterclass session on “Balancing
decarbonisation opportunities and risksin the boardroom”
hosted by Gilbert + Tobin, that environmental considerations and
climate risk will begin to meaningfully affect the cost of capitalin
thenearfuture.

Clean energy projects are broadly considered to be the pathway to
agreenerfuture. However, the development of these projects will
be accompanied by an associated environmental cost. The
Australian Industry Energy Transitions Initiative noted inits June
2022 report “Settingup industrial regions for net zero” that the
decarbonisation of Australia’s five most emissionsintensive
industrialregions will require an additional 68-126 TWh of
electricity, whichis equivalent to 26-47% of Australia’s current
electricity generation and 107-197% of its current electricity
generation from renewable sources. Vastareas of land will be
required forrenewable energy generation on suchanimmense
scale, especially where utilising land intensive technologies such
assolar. Asaresult, project proponents must balance
environmental risks such as biodiversity loss and interruptions to

ecosystem balance against their project’s potential future
environmental benefit.

Unprecedented generation capacity from renewable sources is
required to meet global decarbonisation targets, and the
developmentand optimisation of new technologies at scale will
be critical. However, industry must also grapple with the
challenges of establishing circular economiesin the clean energy
space. Forexample, solar generationis often criticised for
utilising components with relatively shortlifespans, and because
asignificant proportion of solar panelwaste currently endsupin
landfills. The Clean Energy Council estimates that retired solar
panels will generate over 1,500 kilo-tonnes of waste in Australia by
2050, and thiswastage is even more concerning when factoringin
theincreasingdifficulty in mining critical minerals. Whileitis not
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clearwhetherreformswill be led by industry or regulators, a
uniform approach to wastage created by renewable energy
generationtechnologies (such as asolar panels) will likely develop
intime. Reforms such asthiswill play a key rolein ensuring future
sustainability and efficiency.

Engaging with communities and capitalising on co-
development opportunities

The conceptofa“social licence to operate” hasbecome
increasinglyimportantin recentyears, especially forindustrial
companiesthatarecriticaltotheclean energy transition. Thereis
agrowing expectation that proponents must engage with the
communitiesin which they operate and seek to deliver
transformational outcomesthat produce lasting positive change.
Companies mustassesstheirimpactacrossthe entire supply
chaininorderto create enduring and self-sustaining benefits for
allstakeholders.

Traditional Owners are key stakeholders who are rightfully
recognised for their significantrolein the future of clean energy.
However, attitudes towards consultation and collaboration with
Traditional Owners have fluctuated significantly in the past. The
various Federal, State and Territory Energy Ministers recently
stated that they willcommence development of a co-designed
First Nations Clean Energy Strategy, and we are hopeful this
Strategy will stimulate positive engagement. Asreflectedinthe
July 2021 Final Report to the Australian Governmenton the
Indigenous Voice Co-design Process, consultation with
Traditional Ownerswill notimpedeindustry’s progression, but
will serve to facilitate and accelerate developmentin a respectful
and ethicalmanner.

Co-developmentwith Traditional Owners also presentsaunique
opportunity for project proponents and the Australian clean
energyindustry. Asdiscussed above, the certificationand value
of clean energy will beinherently tied to the ethical qualities of the
supply chainsinvolved inits production. Industry-wide
collaboration with Traditional Owners would allow Australia to
positionitselfasthe exporter of the most ethical clean energy and
would stimulate significant global demand.

MOVING FORWARD

Theongoing globalenergy crisis highlights that energy security is
moreimportantthan ever. Australiahasasignificantadvantage
because of its stable geopolitical landscape andits strongties
with key trading partners. However, the opportunities presented
by the clean energytransition are notuniqueto Australia, and
thereisclearevidencethatother global players are attempting to
craftattractivejurisdictionsfor capitalinvestment. Forexample:

1. thelnflation ReductionAct, enacted in the United States of
AmericainAugustthisyear,introduces tax credits that will
reduce production costs for green hydrogen and stimulate
local capitalinvestment;and
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2. the European Parliament’s adopted position on revised
amendmentsto the Renewable Energy Directive (Recast) 2018
(RED 1) willreduce regulatory red tapeinthe hope of creating a
more investment-friendly environment.

Thecleanenergy landscapeis shifting rapidly, and Australia’s
supply chains must develop quickly if it wishes to compete for
global capitaland maintainits position as a key exporterof energy
andresources.

Gilbert +Tobin operates atthe forefront of the energy and
resources sectorand interacts extensively with industry experts,
Government, regulatorsand key industry stakeholders to provide
ameaningful contributiontothe cleanenergy and
decarbonisation transition. Foradvice on how the transition may
affectyourfirmorits existing or proposed projects, please
contactourteam of Clean Energy + Decarbonisation lawyers.
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HOW THE PILBARA IS
CREATING THE MOST
SUSTAINABLE AND SECURE
CLEAN ENERGY

13/12/2022

The mostrecent City of Karratha Business Breakfast Briefing (Briefing) hosted by the
Karratha & Districts Chamber of Commerce & Industry took place on the 30th of
November atthe Red Earth Arts Precinctin Karrathaand brought together over 200 local
industry representatives to discuss the future of Clean Energy in the Pilbara. The event
focused onthe opportunities that renewable energy will bring and the vital role that the
Pilbara will play in realising that change.

Keynote speakersincluded Mayor Peter Long, Yara Clean Ammonia’s Brian Howarth,
Lucile Bourguet from Fortescue Future Industries and Gilbert + Tobin Partner Michael
Blakiston, followed by a panel discussion with Murujuga Aboriginal Corporation CEO

Peter Jeffries and BP’s Kelly Lamperd. The Briefing highlighted the enormous prospects
forcleanenergy projectsin the Pilbara and gave corporations an opportunity to
showcasetheir currentand future projects and discuss how the community and
Traditional Owners will be key stakeholdersin unlocking the full potential of the land on
which the projects of the future will be built and operated.

KEY TAKEAWAYS:

Climate changeisanissue of internationalimportance, and the world needsto act nowin
ordertoreachthe goal of global net zero emissions by 2050. With the future of clean
energyonourdoorstep, the time for changeis now. Although the renewable energy
roadmapis largely untraveled, itis encouraging to see businesses and communities come
togetherand contribute to achievinga common goal. Below isasummary of our key
takeaways from the Briefing.
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PILBARALANDSCAPE ISWORLD-CLASS

The Pilbararegion stands out foritsvastaccesstoland, solar,
wind and water. With the ability to harness, store and transmit
cleanenergy,and astrong profitable legacy of resource
development, itisclear why Governments are excited about
building a hydrogen hub and associated technology clusterin the
Pilbara. The City of Karratha Mayor provided aninsightinto the
opportunities that would come from the proposed hydrogen hub,
which will seek to driveindustry collaboration across the
hydrogen value chain and contribute to several new businesses
and newtrades, aswell asthe creation of many new jobs.

Thevisionisto capitalise on the Pilbara’s well-established mining
and resources background to become theworld’s leading
hydrogen producer. Companies such as Fortescue Future
Industries, Yara Clean Ammonia and BP, are integral to achieving
thisgoalintheregion.Inthe case of Yara Clean Ammonia, given it
is currently constructing arenewable hydrogen plant, they will be
ableto provide feedstock toits existing world scaleammonia
production plantin Karratha. It was acknowledged that becoming
agloballeaderand achieving carbon neutrality is a huge task, but
thatthe benefits will be realized by many.

Michael Blakiston reminded us of the significant developments
thatthe Pilbarahasbeen hometo overthe last 60 yearsand
highlighted the need for us to learn from our pastto achieve
greatness. The land mass that the future projects will require are
unprecedented, adding further complexity to realising these
projects. Theimportance of the proposed diversification lease
tenurein allowing for more diversified uses of Crown Land,
particularlyin allowing activities associated with hydrogen and
renewable energy projects, was emphasized asbeinga
fundamental enabler of the transition in Western Australia. The
Land and Public Works Legislation Administration Bill 2022 (WA) was
introduced to Parliamentin Novemberand is key to unlocking the
true economic potential of land assets.

TRAINING OPPORTUNITIES ARE ABUNDANT

Akeyelementto ensurethe success of future projects centers
around training both new and existing workforces. The Pilbara
Universities Centre and TAFE have been at the forefront of seeking
outthe necessary coursesto upskill the workforce. Having access
to local facilities with fit for purpose trainingand educationisa
huge benefitto the community and brings even more
employmentopportunities to theregion.

Yara’s Project Director, Brian Howarth believes that the Pilbara
hasanabundance of skillsatitsdisposaland the key
opportunitiesand challenges relate to Traditional Owner
engagement, the efficientand rapid allocation of the State’s
strategicassetsand resources and local workforce. With the
demand for skilled workersincreasing, the Governmentand
industry leaders will play a majorrolein unlocking the potential

G' ‘ GTLAW.COM.AU

that exists. Fortescue Future Industries’ Lucile Bourguet provided
some comfortinrespect of the unknown “clean energy world”,
confirmingthatitis essentially the same scienceindustry has
worked with foryears, only assembled for a different purpose. The
keyisto provide the necessary trainingto allow an existing
workforce to develop and refine their skills, in addition to
encouraging new workersinto theindustry.

Aside from building a highly skilled workforce, there needstobea
concerted effortaround providing Traditional Owners with the
opportunity to build their own knowledge around whatis to come
and placing them at the center of decision making. Peter Jeffries
highlighted that, although the community are excited about the
prospectsof clean energy projects, itisavery complexindustry
requiringa deep level of understanding from all partiesinvolved
and Governmentand industry need to develop strategies to build
capacity of the Traditional Owners. Building capabilities within
Indigenous Corporations, such asthe Murujuga Aboriginal
Corporation, willempower Traditional Owners and allow for fair
and respectful negotiations on both ends of the spectrum.

COLLABORATION WITH TRADITIONAL OWNERS

Atthe core of the Briefing was theimportance of the Traditional
Ownersoftheland. Yara bases theirsuccessonbuilding
meaningful relationships with Traditional Owners, focusing on
listening, learningand engagement from the start. Thissimple,
yetvital, methodologyis whatall companies comingto the Pilbara
needtomirror.

Askey stakeholdersin all projectson native title land, Traditional
Ownersneed to beengaged, consulted andincludedin the
discussions from the outset. The benefits and opportunities of
renewable energy developments are enormous, however the
effecton Countryis often overshadowed andignored. Itis
essential that we continue to echo Brian Howarth’s sentiment that
“it’snotourland, we’rejust borrowingit”, to allow open,
progressive and educated discussions.

Zeroingtowards zero emissions - The Pilbara remains vital As the
world embarks onanewadventureinthe creation of clean energy
andtheracetonet zero emissions continues, the Pilbara remains
astandoutastheideal placetorealise these aspirations. Although
dauntingand unknown, the past success storiesemanating from
theregion are proofthat the capability, skill,and appetiteisin
abundance, and providesthe key ingredients for significant
growthin the future. Amongst the many challenges that lie ahead,
theimpact of majordevelopmentson Country and the voices of
ournation’s Traditional Owners cannot be forgotten.

Co-authored by Karmen Tompsett
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APRA ATTENTION TO
CLIMATE RISKS HOTS UP

21/03/2022

In November 2021, the Australia Prudential Regulation Authority (APRA) released
Prudential Practice Guide CPG 229 Climate Change Financial Risks (CPG 229). CPG 229
aimsto assistregistrable superannuation entity licensees, life companiesand other
APRA-regulated institutions to comply with existing prudential standards relating to risk
managementand governance. Itsets out APRA’s expectationsregarding management of
financialrisks of climate change. On2March 2022, APRA announced thatit would shortly
commence a climaterisk self-assessment survey using CPG 229 as a benchmark.

Thisarticle looks atthe background to CPG 229, APRA’s expectations regarding governance
of climaterisk and climate risk management, the upcoming APRA survey and next steps.

BACKGROUND TO CPG 229

Overseas, suchasinthe UKand New Zealand, regimes for mandatory climate-related
financialdisclosures have been enacted in line with the recommendations of the Task
Force on Climate-related Financial Disclosures (TCFD). The US Securitiesand Exchange
Commissionisalso expected torelease proposed climate change disclosure rules which
would affect publicly listed companies.

InAustralia, mandatory climate-related disclosure rules have notyet been introduced,
although APRA considers thatitis better practice forany disclosuresto be producedin
line with the TCFD framework.

APRAreleased thefinalversion of CPG229in November2021 followinga consultation
period from Aprilto July 2021. CPG229isadirectresponsetoindustry requestsforgreater
clarity of regulatory expectations and is designed to assist APRA-regulated institutions with
managing climate-related risks and opportunities within their existing risk management
and governance practices. Itreflects the framework for consideringand managing climate
risks developed by the TCFD and good practice observed by APRA.
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APRA’sview isthat climate risks should be managed withinan
institution’s overall business strategy and risk appetite and aboard
should be ableto evidenceitsongoingoversight of theserisks.

WHAT ARE APRA’'S EXPECTATIONS AROUND
GOVERNANCE?

Prudential standards CPS 510 and SPS 510 set out the minimum
governance requirements of an APRA-regulated institution. In
APRA’sview, board-level engagementisimportantto ensure that
work on climaterisks holds sufficient standing within an
institution, and gives the board the requisite institution-wide
insights to strategically respond to therisks.

CPG229sstatesthat, in fulfillingits obligations under CPS 510 and
SPS510in overseeing the management of climate risks, a prudent
boardis likely to:

1. ensure the board and relevant sub-committees have an
appropriate understanding of, and have the opportunity to
discuss, the risks associated with climate change, which may
include appropriate training for board members;

2. set clear roles and responsibilities of senior management in
the management of climate risk, and hold senior management
to account for these responsibilities;

3. re-evaluate the risks, opportunities and accountabilities
arising from climate change on a periodic basis, and consider
these risks and opportunities as part of approving the
institution’s strategies and business plans;

4. take both a shorter-term view (consistent with an institution’s
regular business planning cycle) and a longer-term view when
assessing the impact of climate risks and opportunities; and

5. ensure that, where climate risks are found to be material, the
institution’s risk appetite framework incorporates the risk
exposure limits and risk thresholds for the financial risks that
the institution is willing to bear.

CPG229statesthat, in light ofthe board responsibilities, an
institution’s senior managementwould typically be responsible for:

1. applying an institution’s risk management framework to assess
and manage climate risk exposures on an ongoing basis,
including developing and implementing appropriate policies;

2. regularly reviewing the effectiveness of the framework, policies,
tools, and metrics and targets, and making appropriate revisions;

3. providing recommendations to the board on the institution’s
objectives, plans, strategic options and policies as they relate to
climate risks that are assessed to be material. This may include
the establishment and use of relevant tools, models, and metrics
and targets to monitor exposures to climate risks so as to enable
the board to make informed decisions in a timely manner; and

4. ensuring that adequate resources, skills and expertise are
allocated to the management of climate risks, including thorough
training and capacity building amongst relevant staff.
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WHAT ARE APRA’S EXPECTATIONS AROUND RISK
MANAGEMENT?

APRA considersit prudentfor climaterisksto be considered within
an APRA-regulated institution’s existing framework, including the
board-approved risk appetite statement, risk management
strategy and businessplan.

CPG229statesthat APRA considersthat prudent practice would be
foraninstitution to evidence the management of climate risks within
itswritten risk management policies, managementinformation,and
board riskreports. Where climaterisks are material, thismay require
updatingexisting risk management policiesand procedures.

CPG229statesthatasamatter of good practice, the policiesand
procedures developed underthe risk management framework
wouldincludeacleararticulation of the respective roles and
responsibilities of businesslines and risk functions (i.e. Line 1 and
Line 2 activities) inrelation to managing climate risks.

Regardingriskidentification, CPG229 statesthata prudent
institution would seek to understand climate risksand how they may
affectitsbusiness model,including being able toidentify material
climaterisksand assesstheir potentialimpactontheinstitution.
APRAidentifies scenario analysis, with both a shorter-and longer-
termtimehorizon, asa usefultool forinforming theriskidentification
process. APRAsuggeststhat climaterisks can be considered within
theestablishedrisk categoriesin CPS220and SPS220andthata
prudentinstitution would be able to demonstrate howitdetermines
the materiality of climate risk within each of these categories.

CPG229statesthat better practicein monitoring climate risks
includesboth a qualitative and quantitative approach,including
developing metricsto measure and monitor climate risks
appropriatetoaninstitution’s size, business mixand complexity of
businessoperations. APRA’sview isthata prudentinstitutionislikely
tousedatafromboth publicly available and proprietary sources, and
potentially seek assistance from external experts where necessary
(includingacademics, specialist consultants, and scientific bodies).

APRA considers that better practice in risk monitoring extends to
monitoring theimpacts that climate risks may have on
outsourcingarrangements, service providers, supply chainsand
business continuity planning.

Inrelationtorisk controls,APRAenvisagesthat,in mostcases,an
institution would choose to work with customers, counterpartiesand
organisations which face higher climaterisks, toimprovetheirrisk
profiles. However,where aninstitution considers thisengagement
will notresultinthe climaterisks beingadequately addressed, then
standard risk mitigation options should be considered such as:

1. reflecting the cost of the additional risk through risk-based
pricing measures;

2. applying limits on its exposure to such an entity or sector; or

3. where the risks cannot be adequately addressed through other

measures, considering the institution’s ability to continue the

relationship.
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Inrelationtorisk reporting, CPG 229 states that APRA’s expects
thata prudentinstitution would establish proceduresto routinely
provide relevantinformation onits material climate risk
exposures, including monitoring and mitigation actions, to the
board and senior management. Thisisin ordertoallow the board
and senior managementtounderstand and review the activities,
and to make decisions consistent with the institution’s overall risk
appetite and risk managementapproach. The extentand
frequency of reporting will be tailored to the nature and
magnitude of the risks to which theinstitutionis exposed.

CLIMATE RISK SELF-ASSESSMENT SURVEY

On2March 2022, APRAannounced itsintentiontoshortly
commence avoluntary survey of medium-to-large APRA-
regulated institutions. The surveyinvolves a self-assessment of
current practicesagainst APRA’s expectationsassetoutin CPG
229 guidance and the framework of the TCFD, and isintended to
gatherinsights on how APRA-regulated institutions are currently
managing theserisks, using CPG 229 as abenchmark.

Thesurvey willalso helptoincorporate climate-related risksinto
APRA’s supervisory assessments. APRA’s view, as expressedin
CPG229,isthat climaterisks canand should be managed within
aninstitution’s overall business strategy and risk appetite,and a
board of directors should be able to evidenceitsongoing
oversight of theserisks.

Entities choosingto participate will have 6 weeks from receiving
the questionnaire to provide responses.

Oncethesurvey has closed, APRAwill provide participating
entities with de-identified peer-comparisonresultsso asto
enablethem to understand how theirapproachesand practices
compareto peersaswellas publishinformation onindustry-level
insightsand themesfromtheresults. APRAwillalsoincorporate
insights from the surveyintoits ongoing supervisory approaches
toaddressingthe financialrisks of climate change.

APRAhasflagged thatit will consider the benefit of repeating the
surveyin futureyears, and potentially expandingit to all APRA-
regulated entities.

NEXTSTEPS

APRA has announced thatits supervision priorities for2022
include seekingto develop additionaltools to evaluate climate-
related financial risks and increasingits scrutiny of entities’
progressinaddressingtheimpact of climaterisk. The climate risk
self-assessment surveyisapart of APRAincreasing that scrutiny.

An APRA-regulated institution should carefully consider the
guidance provided in CPG 229 becauseit will assistit to meetits
obligations underthe applicable prudential standardsregarding
riskmanagement (CPS 220 or SPS220) and governance (CPS 510
or SPS510). CPG 229 suggeststhatbest practice foran APRA-
regulated institution would includeit:
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+ taking steps to understand the specific climate-related risks
which may impact business operations;

+ reviewing existing governance and risk management
procedures to determine whether these are appropriate for
managing climate-related financial risks;

+ considering incorporating climate change scenario analysis
and stress testing and determine an appropriate level of
capital adequacy; and

+ disclosing climate risk information to interested stakeholders.

APRA-regulated institutions may face challengesin seeking to
meet the guidance, including:

+ inherent difficulties in formulating acceptable guidelines
which deal with modelling several decades into the future,
given the uncertainties in climate modelling;

+ the lack of prescription in the scenario testing guidance
sections of CPG 229; and

+ the lack of prescription over disclosure, including no
requirement for disclosures to be made in line with actions
taken by peer jurisdictions.

Duringthe consultation phase numerous submissions noted
increased prescription would improve comparability between
institutions. However, APRAdeclined to prescribe key design
featuresforscenario testing with aview thatan overly prescriptive
approachwould make CPG 229 lessflexible.

While APRA highlighted that best practice would be to make
disclosuresin line with the TCFD recommendations, APRA noted
thatrequiringdisclosureis beyond the scope of CPG 229.

Subjectto meeting the requirements of the prudential standards,
an APRA-regulated institution has flexibility to configureiits
approachto climate risk managementin away that best suits
achievingits business objectives.

G+T hasthe knowledge and expertise required to assist with
updating risk management documentation, to assist with
providing training for directors and staff and to advise regarding
compliance with the prudential standards.
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SUMMARY OF ASIC

GUIDANCE ON ‘HOW TO
AVOID GREENWASHING
WHEN OFFERING

OR PROMOTING
SUSTAINABILITY-RELATED
PRODUCTS’

23/06/2022

On 14 June 2022, ASIC published guidance in relation to claims about sustainability-
related products (Guidance). The Guidance:

defines greenwashing and the issues it creates;
current regulation in relation to claims about sustainability-related products; and
key issues to consider when offering or promoting sustainability-related products.

The Guidanceisdirected towards funds, howeverits principles apply more broadly to
entities who offer or promote financial products, such ascompanieslisted on a securities
exchange.

KEY TERMS

What is ‘ESG matters’?

ESG mattersreferto environmental, socialand governance matters.

What is ‘Greenwashing’?

Greenwashing, inrelation toinvestments, is defined by the Guidance as ‘the practice of
misrepresenting the extentto which afinancial product orinvestment strategy is
environmentally friendly, sustainable or ethical.’

What is a ‘sustainability-related product’?

Asustainability-related productisa ‘financial product where theissuer hasincorporated
sustainability-related considerations - such as [ESG] matters - intoitsinvestment
strategiesand decision making.’
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AUSTRALIA’S REGULATION OF SUSTAINABILITY-
RELATED PRODUCTS

With focus ontheclean energy transitionincreasing, companies
are eagerto promote theiroperationsand productsas clean and
green. Environmentally friendly products are more attractive to
customers and investors and making green claims canimprove a
company’s market position relative to competitors thatare
making weaker or no comparable environmental claims. In this
environment, regulators are alive to the risk of parties engagingin
“greenwashing”, which is the practice of providing misleading
information abouta productoran entity’s ESG credentials, which
may influence the market and thereby impactupon aninvestor’s
ability to make informed investment decisions. Greenwashing
canresultindecreasedinvestor confidence and undermine the
financial system working fairly and efficiently.

In addition to the Guidance from ASIC, the Australian Competition
and Consumer Commission (ACCC) announced earlier thisyear
that potentially misleading claims relating to environmental
claimsand sustainability areits top consumer protection priority
for2022/23. The ACCC hasemphasised thatit will look to take a
pro-active approachin enforcing consumer laws relating to
greenwashing, with Commissioner Delia Rickard recently
reported assaying

“We’rereally going to proactively say ‘well, what are the
problem sectors’, and go looking for the best cases to bring. And
where we see the greatest harm, the greatest detriment, we will
be looking at going to court.”

Interestingly, thisapproach contrasts somewhat with the
approach of ASICinrelationto the Guidance. ASIC Commissioner
SeanHugheshasbeenreported assayingthatitisstillinthe
processof “educating” the marketin the context of big shiftsin the
investmentlandscape ratherthan pro-actively enforcing the
rules, atleast atthis stage.

Regardless of any potential differenceinthe approach of the ACCC
in relation to enforcing consumer protection laws more broadly or
theASICinrelationtofinancial laws. Inthe currentregulatory
environment, itismoreimportantthan ever thatall companies
ensurethatthatclaimsrelatingto the green characteristics of
theirinvestment orother products are well backed up. Current
regulationin Australiain relation to claims about sustainability-
related products.

The Australian marketis experiencingincreased demand for
sustainability-related financial products, which givesriseto an
enhanced risk of greenwashing.

Issuers are subject to certain requirements when promoting or
offering sustainability-related products, such as prohibitions
against misleadingand/ordeceptive conductunderthe
Corporations Act 2001 (Cth) and Australian Securities and
Investments Commission Act 2001 (Cth), as well as disclosure
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obligations underthe Corporations Act 2001 (Cth), ASIC Regulatory
Guide65andthe Corporations Regulations 2001 (Cth).

Inrelation specifically to climate change and clean energy, ASIC
expressly recognises the recommendations by the Financial
Stability Board’s Task Force on Climate-related Financial
Disclosures (TCFD) in relation to climate-related disclosures.
However, complianceis, for the time being, voluntary. ASIC
suggeststhatentitieswho reportvoluntarily underthe TCFD
framework will be well-placed to transition to any future
standards which maybeimposed.

Overall,ASIC notes that regulatory developmentsin thisareaare
developing; entities should remain up-to-date and consider how
disclosure may beimproved in light of these developments.

9KEYISSUESTO CONSIDERWHEN OFFERING OR
PROMOTING SUSTAINABILITY-RELATED PRODUCTS

In order to avoid or reduce therisk of greenwashing, ASIC has
provided some key questions that entities should consider prior
todisclosinginformation around sustainability-related products.
The questions are designed to facilitate ‘truth in promotion’and
‘clarity in communication’.

Is your product true to label?

Labels playanimportantrolein guidinginvestors aboutwhat they
willbeinvestinginandassuch, investors expectthatthe label will
align with the product’sunderlyinginvestment strategy. Thereis
currently no standardised labelling for sustainability-related
products. Entities should therefore ensure that their labelis not
misleading and accurately reflects the substance of the product
itself.

Have you used vague terminology?

Broad, unsubstantiated sustainability-related statements
without clarifyinginformation should be avoided. Examples
include termssuch as ‘socially responsible’, ‘ethical investing’ and
‘impactinvesting’. Such statements can be subjective,and
therefore entities should explain the terminology if usedin
productdisclosure statements or other promotional material.

Are your headline claims potentially misleading?

Headline sustainability-related claims should not of themselves
be misleading, and exceptions or qualifications should notbe
used to clarify the claim. If exceptions or qualifications are
required, they should be placed inaway thatdraws obvious
attentiontothem and they should be consistent with other
disclosure content,including the headline claims.

Have you explained how sustainability-related factors are
incorporated into investment decisions and stewardship
activities?

Methodology or policy informing sustainability-related
considerations and investment decisions should be clearly
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disclosed and explained. The minimum expectationis that
investors are made aware of the relevant considerations and how
theyareincorporated intoinvestmentdecisions. If sustainability-
related factorsare given aweightin relation to decision-making,
an explanation of this weighting approach may be beneficial.

Have you explained your investment screening criteria? Are any
of the screening criteria subject to any exceptions or

g d] y P
qualifications?

Disclosure should be sufficientto enable investors to fully
understand the product’s sustainability-related screening criteria
and process. Itshould be clear whetherthe screen appliestoall
products offered by theissueror, if only some are covered, the
percentage of the portfolio covered should be disclosed.
Screening exceptions and qualifications should also be clear to
investors and displayed prominently alongside all references to
investmentscreens.

Do you have any influence over the benchmark index for your
sustainability-related product? If you do, is your level of
influence accurately described?

Any influence over the composition of anindexagainst which
portfolio compositionis determined should be disclosed. Where
anissueractively manages aninvestment decision-making
processtoany degree,itshould not state that the processis
passively managed.

Have you explained how you use metrics related to
sustainability?

Tothe extent sustainability-related metrics (forinstance, ESG
factorscores) are used to evaluate whetheraninvestmentfits
with a product’sinvestment strategy, the following should be
disclosed:

+ the extent to which the metrics are used to evaluate new and
existing investments in implementing the investment strategy;

+ the sources of the sustainability-related metrics, including
whether they are based on proprietary methodologies or from
third-party providers;

+ adescription of the underlying data used to calculate the
metrics, as well as the calculation methodologies; and
+ any risks or limitations arising from reliance on the metrics.

Do you have reasonable grounds for a stated sustainability
target? Have you explained how this target will be measured and
achieved?

Ifthe product has set a certain sustainability target, the target
should be explained, including whatitis, how it will be metand by
when, the method for measuring progress towards the target and
any assumptionsunderpinningthisinformation.

If a stewardship investmentapproachisadopted, investors
should beinformed of the rationale forengaging with certain
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companiestoinfluencetheir corporate behaviourandalso be
provided with regular updates on progress with the companies.

Is it easy for investors to locate and access relevant information?

Information provided toinvestors should be clearand concise to
allowinvestorsto understand the sustainability-related
considerationsinformingthe product being offered. All published
information should berelevant to aninvestor’s decision-making
and should be easy to locate and access. Information should be
consistentacross all platforms with which an entity engages, from
regulatory documentation to social media platforms.

GLOBALLY REGULATORY ACTION IS BEING TAKEN
TO PREVENT GREENWASHING

Thereisnodoubtthatregulatorsin multiple domains consider
investorand consumerrisks arising from greenwashingto be very
serious.

In late May, 50 German police officers raided the Frankfurt offices
of Deutsche Bank’s asset managementarm, DWS Group (DWS) in
responseto allegations made by aformer executive at DWS that
thefunds arm was engagingin greenwashing. In 2020, DWS
claimed that half of the US$900 billion worth of assets it managed
wereinvested under ESG criteria. The formerexecutive claimed
that thiswas false and misleading. The police raid marked thefirst
major milestoneinthe investigationinto DWS and made global
news. The CEO of DWSresigned in response to the allegationsand
public pressure.

Meanwhile, inthe USA, the Securities Exchange Commission (SEC)
hasinitiated aninvestigation into Goldman Sachs Group Inc’s
asset-managementdivision, and particularly its funds which are
claimed to meet particular ESG standards. The firm manages at
least four funds which have ESG or clean-energy claimsin their
namesand the SECisseekingto gettothe heart of whetherthese
claimsaretrue. Thisisthe latest majorinvestigation carried out
by the SEC following a US$1 million settlement being paid last
month by theinvestmentadvisory arm of Bank of New York Mellon
tosettleaninvestigation by the SECintoallegationsit had
engaged in greenwashing and misled about the relevance of ESG
criteriawhen assessinginvestments. The prevention of
greenwashing has beenidentified as atop priority by the SEC
underthe guidance of Chair Gary Gensler and similar
investigations can be expectedinthe coming months.

We can expectto see continued growthin the frequency and
seriousness of actions taken by global regulatorsto prevent
greenwashing, as the gains to be made by promoting ‘clean’and
‘green’ productscontinuestoincrease. Thisrepresentsa
heightenedrisk to fund and asset managers, who mustensure
they are not misrepresentingtheimportance of sustainability-
related factorsin decision-making relating to financial products.
Notwithstanding the legal consequencesthat may arise should
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any negative finding result from such investigations, asset and KNOWLEDGE ARTICLES YOU MAY BE INTERESTED

fund managersshould be aware of the reputational damage they IN:

may sustain if theirname becomes headline news around the Greenwashing: Clean Energy’s Dirty Laundry

world onthe basis of ESG and greenwashing concerns. Investors

“It’s not easy being green” — Sustainability Linked Loans and

aredemandinginvestmentsthatare ethical, sustainable and

avoiding the “Greenwash”

environmentally friendly, and mere rumours of misleading and
deceptive conduct can create a sceptical and cautious market.

Partner Jeremy Jose discusses electricity regulation and
environmental claims with Moya Dodd on The Competitive Edge

podcast:
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GOVERNMENT CONSULTS
ON MANDATORY CLIMATE
RISK DISCLOSURE
FRAMEWORK

21/12/2022

On 12 December2022, The Australian Department of the Treasury (Treasury) released a
Consultation Paperregardingthe introduction of mandatory climate-related financial
riskdisclosurein Australia (Consultation Paper), that could require companies to reveal

more of the financial risks they face due to climate change in an attempt to provide more
certainty toinvestors.

Therelease ofthe Consultation Paper comesamid growing pressure from investors for
Australiatointroduce mandatory reporting requirementsin line with similar
developmentsoccurringin New Zealand, the United Kingdom and the European Union.
Whilst notyet mandatory, alarge number of Australian Securities Exchange (ASX)-listed
companies have been disclosing climate-related financial risks and opportunitiesin line
with the recommendations of the Taskforce on Climate-Related Financial Disclosures
(TCFD). Recentdatasetoutinaresearchreport published by the Australian Accounting
Standards Board (AASB) and the Auditingand Assurance Standards Board (AUASB) noted
that96.8% of the ASX 100 reported climate-related disclosuresin 2021.

Inaddition, Australianregulators havereleased guidance thatincorporates climate-
related disclosures:

Australian Securities and Investments Commission (ASIC) has published the
Regulatory Guide 228 Prospectuses: Effective disclosure for retail investors, and
Regulatory Guide 247: Effective disclosure in an operating and financial review.

This ASIC guidance incorporates physical and transitional climate-related risks, as
identified by the TCFD, into the list of examples of common risks that may need to be

disclosed in a prospectus, and highlighted climate change as a systemic risk that could
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impact an entity’s financial prospects for future years and that
may need to be disclosed in an operating and financial review.

+ The ASX Corporate Governance Principles and

Recommendations provide that ASX-listed entities should
consider whether they have a material exposure to climate
change risk by reference to the TCFD, and if they do, to
consider making climate-risk related disclosures in line with
TCFD recommendations.

+ Australian Prudential Regulation Authority has released the
Prudential Practice Guide: CPG 229 Climate Change Financial
Risks, which outlines prudent practices in relation to climate

change financial risk management. Specifically, the guide
provides guidance, sets out examples of better practice and
aims to assist institutions in managing climate-related risks
and opportunities.

2022 hasalso seentherelease of the International Sustainability
Standards Board’s (ISSB) draft global standards for climate and
sustainability-related financial disclosures. Thereisan
expectation thatAustralia will look to align Australian
corporations’ obligationsin respect of climate risk disclosure with
these.

PURPOSE OF THE CLIMATE-RELATED FINANCIAL
DISCLOSURE CONSULTATION PAPER

The purpose of the Consultation Paperistwo-fold:itisintended to
canvasinitial views on requirements for the design and
implementation of “standardised, internationally-aligned
requirements for climate-related financial risks and
opportunities” across Australia; italso seeksinputon other
mattersrelevantto climatedisclosure, including changes to allow
Australia’sfinancial reporting bodies to stay abreast of
international standards and priorities.

The proposed climate-related financialreforms and final design
requirements will be guided by the following principles:

+ Support Australia’s net zero emissions goal, adaptation to
climate change and broader efforts to promote sustainable
finance nationally and globally.

+ Improve the quality and quantity, as well as comparability, of
disclosure.

+ Ensure climate-related financial risk disclosure is clearly
understood.

+ Align with international reporting practices.

+ Ability to scale up disclosure requirements as well as allowing
flexibility in order to accommodate future developments.

+ Ensure climate disclosure requirements are proportionate to
the risks they address.

Notably, the Consultation Paperforms one partof a broader
sustainable finance framework being developed by Treasury.
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Public consultation onthe broader framework and its measures
willopenin2023.

KEY PROPOSALS IN THE CONSULTATION PAPER
AND QUESTIONS FOR FEEDBACK

The Consultation Paper seeks submissions on the costsand
benefits of Australia aligning with international practice on
climate-related financialrisk disclosure, including mandatory
reporting for certain entities. It also seeksinputson a number of
more specific policy and technical questions, with inputs to be
considered against the reform principles. Below, we consider
some of the key proposals and areas of feedback set outin the
Consultation Paper.

A phased approach to mandatory reporting

Afundamental questioniswhetherAustralia should take a phased
approachto mandatory climate-related financial disclosure
requirements (similar to otherjurisdictionsincluding New
Zealand and the United Kingdom), with first reports forinitially
covered entities duefor financial year2024-25.

The Government proposes a phased approach, with disclosure
requirementstoinitially apply to:

+ large, listed entities covered by the Corporations Act 2001
(Corporations Act), and

+ large financial institutions (such as banks, insurers, credit
unions and superannuation funds).

The Government has proposed that reporting requirements
gradually expand to smaller listed entities, which could include
both companiesand schemes.

Feedbackis soughton which entities should be subject toinitial
reportingobligations, including whether large entities which are
unlisted and are not financial institutions should also beinitially
covered,and whatsize thresholds should be used to determine
whetheran entityis‘large’.

We expectthatthe Government’s proposed phased approach to
mandatory climate-related reporting with aninitial focus on large
entities will be favoured by a number of stakeholders, particularly
given that smaller entities may take more time to comply with
reporting requirements and will benefit from an opportunity to
observe how larger entities approach reporting obligations.

What will the regulatory framework for required disclosures

look like?

Anotherfundamental questionisthe appropriate design of the
regulatory framework for mandatory climate-related financial
riskreporting. The Consultation Paper envisages that the
framework for climate-related financial risk reporting should be
consistentwith the existing regulatory framework for financial
reporting, underwhich, the Corporations Actand regulations
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made underthatActestablish reportingrules, and covered
entitiesreportto ASIC and the ASX (asrelevant).

Itis proposed that legislation will likely set out (ata minimum) the
details of covered entities; the location forany reporting
requirements (forexample, in annualreports); and requirements
tofollow prescribed standards when making climate-related
financial disclosures. The Consultation Paper proposes that more
prescriptive details about the content of disclosures will be set out
in climate standards (forexample, TCFD), and notes that there are
atleasttwo possible options for the position of overarching
obligations within the regulatory framework, as follows:

+ overarching obligations for climate disclosure (governance,
strategy, risk management, targets and metrics) could be
incorporated in legislation (for example, the Corporations Act),
with more specific obligations contained in standards and
guidance; or

+ current requirements to disclose any material risks as part of
an operating and financial review could be expanded, with
overarching obligations for climate disclosures set through
regulatory guidance or standards (for example, by adjusting
ASIC regulatory guidance so that it directs affected entities to
apply ISSB standards once finalised).

The Consultation Paper seeks feedback on key considerations
thatshould inform the design of the new framework. In our view,
while both proposed options for overarching climate-related
financial disclosure obligations would work, incorporating new
requirementsinto legislation, such asthe Corporations Act, may
beapreferableapproach, particularly asit would allow reporting
obligationsto be consolidated in one location. This could make
any futureamendmentsto the regulatory framework for
mandatory climate-related financial risk reporting more efficient.

Approaches to assessing materiality and assuring climate risk

The Consultation Paper asks forinputs about what considerations
should apply tojudging whetherariskis sufficiently ‘material’ to
requiredisclosure, in circumstances where assessing materiality
of climate and sustainability risksisan evolving area. The TCFD
and AASB currently provide guidance on how to judge the
materiality of climate risks, and materiality guidance will be
includedinISSBstandards when finalised. The Consultation
Paperasksforinputonthe appropriate reference point for
materiality (forinstance, whether it should align with ISSB
guidance).

Views are also sought on what level of assurance should be
required for climate disclosures, who should provide assurance
(forinstance, financial report auditors),and whether assurance
providersshould be required to comply withindependence and
quality management standards.

G' ‘ GTLAW.COM.AU

Inourview, itwill beimportantforahigh level of assurance to be
required for climate disclosures, so asto safeguard the integrity of
thereportingscheme.

Requirements for reporting emissions, transition plans, and use
of offsets, and how these obligations should interact with other
reporting obligations

(a) Emissions reporting

Withrespecttoemissionsreporting, the Consultation Paperseeks
inputsonthe appropriate requirementsfor requiring scope 1,2
and 3 emissionsreporting,and the potentialinteraction between
any new disclosure obligations and existing national emissions
reporting frameworks such as the National Greenhouse and
Energy Reporting Scheme underthe National Greenhouse &
Energy Reporting Act 2007 (Cth), Corporate Emission Reporting
Transparency Initiative (CERT) and the Climate Active Carbon
Neutral Standard, noting the need to ensure consistency and
minimise duplication for entities thatalso report emissions under
these schemes.

We expect that avoiding duplication of emissions reporting
obligationswillbeanimportantaspect of thereforms,
particularly forentitieswho are already subject to reporting
obligationsunder the National Greenhouse and Energy Reporting
Scheme.

(b) Corporate transition plans and use of offsets

Importantly, with respect to disclosure of corporate transition
plans,the Consultation Paperacknowledges the growing
internationalfocus on the need fortransparency and
comparability in how businessesreport on theirdecarbonisation
commitments. It seeksinputson how to ensure covered entities
provide transparentinformation about how they are managing
climate-related risks, including what transition plansthey havein
place,and any use of offsets to meet their published targets.

Italso notesthe need to consider how the regime for mandatory
climateriskreporting should interact with the misleading or
deceptive conduct prohibitions and civil penaltiesin the
CorporationsAct, to ensure that entities have appropriate
incentivesto provide accurate, comprehensive, and timely
disclosures without taking on disproportionate liability risk.

The Corporations Act provides that representations about future
matters are deemed to be misleading if made without reasonable
grounds. Thisisechoedin ASIC’s disclosure guidance (in
Regulatory Guide 247), and was recently emphasised in ASIC’s

Information Sheet 271 on avoiding greenwashingrisk. The

Consultation Paper seeksviews on the appropriateness of these
‘reasonable grounds’ requirementsin the context of climate
reporting,and whetherthere are othertests or measuresthat
could be considered to ensure liability is proportionate to
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inherent uncertainty within somerequired climate disclosures.

Thereisalready ahigh level of expectation on Australian
businessestodisclose theirapproachesto decarbonisingand
managing climate-related risks, from regulatorsand investors
alike. Further, given recent attention of Australian regulatorson
greenwashing claims, with ASIC announcingits first formal
greenwashing enforcementactionin October, we expectthata
number of submissions will be made onthese points. Read more
aboutrecentdevelopmentsinthisspaceinourarticle: ‘And soit
begins ... ASIC takesitsfirst enforcement action for

‘greenwashing”.

Inourview, itwill be prudentinthelead up to the reforms for
entitieswho are notalready disclosing theirapproachesto
managing climate-related risks, including their corporation
transition plans, as part of theirannual reporting requirements to
consider strategies fordoing so.

Structures for ensuring that reporting is fit for purpose

Giveninternational developmentsin climate and sustainability
risk disclosure standards, Australia’s financial disclosure
framework needs to be capable ofimplementing and supporting
climaterisk disclosure,inaway thatensures high integrity of the
system and enables Australia to remain attractive forinvestment.
The Consultation Paperrecognises the need for Australia’s
financial reporting framework to be able to respond flexibly to
issuesasand whenthey emerge, by reducing structural barriers
andresultant operationalinefficiencies. It proposes three
possible structures for theimplementation of climate risk
disclosure standards and ensuring the ongoing efficiency of the
financialreporting system:

() AASB responsible for climate-related financial disclosure
standards

Thefirst proposed structureisto confirmthe AASB as the entity
responsible for developing and monitoring the standards for
climate and sustainability-related risk disclosure, under Financial
Reporting Council (FRC) oversight. AUASB would be tasked with
developing and maintaining relevant assurance requirements.

Thereason fornominatingthe AASB comes down to the AASB’s
existing experienceintaking preparatory steps towards
introducing climate and sustainability-related risk disclosure
standards, while capitalisingonthe AASB’s general standard-
setting experience and credibility. Additionally, the AASB has
strongrelationships with international standard-setting bodies.

(b) Separate sustainability standards board

Alternatively, a separate sustainability standards board could be
established, which would have the powerto develop and monitor
standards for climate and sustainability-related risk disclosure,
againunder FRC oversight.
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Thisapproach would clearly delineate the functions and powers
ofthevarious standard-settingboards and would also reflect the
creation of the International Sustainability Standards Board.
Consequently, thisstructure would be easily understood by
nationalandinternational entities. However, this could also lead
tofurtherfragmentation of Australia’s financial reporting
framework and thereby lead toinefficiencies. In orderto
minimise suchissues, the operational requirements of the
proposed board would be merged with those of the AASB and
AUASB to the greatest extent possible.

(c) Combine powers of various entities into one

Finally, Commonwealth legislation could be amended to combine
thefunctionsand powers of the FRC,AASB and AUASB into one
entity thatisresponsible for oversight of the entire financial
reporting system. Thisbodywould have the powerto make
climate and sustainability-related risk disclosure standards, with
agovernment-appointed governing board as well asindependent
resourcing and the power to create technical expert sub-
committees.

Thiswould provide independence and flexibility to respond to
future developments, thereby allowing the Australian financial
reporting system to adapt overtime, while also removing
operationalinefficienciesinthe current system. However, this
approach may lead to uncertainty for some stakeholders and
could alsoimpacttimelyimplementation of disclosure standards.

Inourview, establishing a separate sustainability standards
board under FRC oversight, may enable a more effective and
timelierimplementation of climate disclosure standards,
however, this will of course depend on the mandate of the board.

NEXTSTEPS

Submissions onthe Climate-related Financial Disclosure
Consultation Paperare openuntil 17 February 2023 and will be
used toinform a specific design proposal for further consultation
in2023. Atthattime, views willbe sought on more detailed
proposalsforthe new reporting requirements, their
implementation and sequencing.

This consultation follows ayear of proposed regulatory and
legislative overhauldue to the changein Federal Government.
Thismonth alone saw legislation introduced into Parliament that
will form part of changes to the Safeguard Mechanismunder the
National Greenhouse & Energy Reporting Act 2007 (Cth),and an

announcement of planned major reforms to the Environment
Protection and Biodiversity Conservation Act 1999 (Cth). In
addition, the outcomesofthe Independent Review of Australian
Carbon Credit Units led by Professorlan Chubb are expected by
the end of the year. Read more about the review in our article:
Movementsin Australia’s climate and energy policy.
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‘WINDJUNCTION’
GRANTED AGAINST
WIND FARM CAUSING
NOISE NUISANCE TO
NEIGHBOURS

13/04/2022

The Supreme Court of Victoria has recently ordered that the operators of Bald Hills Wind
Farm (Bald Hills) be restrained from generating excessive noise in the operation of the
wind farm and required them to take stepsto reduce that noise. The operators werealso
required to pay the successful plaintiffs, Mr. Uren and Mr. Zakula, over $250,000in
damagesincluding for the loss of amenity of their land, primarily due to theimpact of the
wind farmon their ability to get a good night’s sleep (Uren v Bald Hills Wind Farm Pty Ltd
2022]VSC 145).

The decision confirms that operators of clean energy infrastructure do not have an
immunity from common law actionsin nuisance just because they may meet the
standardsimposedin applicable planningand environmental approvals. This will require
animportant shiftinthe mindset of operators-and areview of the adequacy of systems
and measuresthey havein placeto deal with complaints-and any broader statutory
generalenvironmental duties.

In addition, Justice Richards observed that while wind farming contributed to the
reduction of Australia’sreliance on fossil fuels and that it was a socially valuable activity,
whichisinthe publicinterest, he also stated that, in effect, those social benefits should
not be prioritised over existing social norms - such as allowing neighbours to have “agood
night’ssleep”.

Whilst the decision was predicated on the Victorian planning regime under the Planning
and EnvironmentAct 1987 (Vic) (PEA) and the associated regulations and permit
conditions, the centraland broaderissues of compliance with noise standards, the
relevance of statutory regimes to private legal action, and relationship management,
provide lessons forall Australian jurisdictions and the renewable energy proponents
which operate therein.
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UREN AND ZAKULAYV BALD HILLS WIND FARM PTY
LTD: THE DECISION

In February 2020, Mr. Uren and Mr. Zakula, each of whom lived on
properties neighbouring Bald Hills,commenced proceedings
againstthe operators of Bald Hills in the Supreme Court of
Victoria, alleging it had committed the tort of nuisance by emitting
excessive noise, disturbing their sleep and reducing the value of
their properties. The plaintiffs sought aninjunction to preventthe
continued emission of the noise and an order for damages.

Richards J found that the noise emissions constituted nuisance,
astheywere a substantialand unreasonable interference with the
plaintiffs’ right to use and enjoy their land.

As partofits considerationinrelationto whetherthe noiseis
causinganunreasonableinterference, the Courtfound that Bald
Hillswas not operatingin compliance with the noise emission
conditionsinits planning permit (largely because the operator
hadn’tadequately proventhatithad complied). Butthe Court
noted that evenif Bald Hills had complied with those conditions,
thatwould not necessarily haveresulted in afinding that the noise
emissions were reasonable because (among other matters) the
applicable noise standard imposed by the conditions was ‘not
directed tointermittent loud noise from wind turbines, and does
not provide a way of assessing whether awind farm produces
unreasonably annoying noisein certain weather conditions, oron
aparticularnight’.

Importantly, Richards J confirmed thatit was ultimately for the
Courtto determine whethera particular party had complied with
the conditions of arelevant planning permit, and not the the
acousticsindustry, orindeed, the Minister who may have
previously confirmed compliancein writing.

Other matters considered by the Courtindetermining whether
the noise wasunreasonableinclude:

+ the nature and extent of the interference;

+ the social and public interest value in operating the turbines to
generate renewable energy;

+ whether the plaintiffs were hypersensitive to noise from the
turbines;

+ the character of and the nature of established uses in the
locality of plaintiffs’ land;

+ precautions that the operator has taken to avoid or minimise
the interference; and

+ whether the operator could reasonably have taken any other
precautions.

Notably, theinjunction ordered by the Court was deferred for

three monthsto avoid requiring a complete shutdown of Bald

Hills’ operations and to provide it with an opportunity to reduce

noise emissionsinanother manner.
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LESSONSTO BELEARNED BY RENEWABLE ENERGY
SECTOR

The decision showstheimportance forwind farm operatorsand
thoseintherenewable energy sector more broadly to be
proactive ratherthan reactive in respect of the following:

1. Implementing and maintaining a comprehensive system of
compliance monitoring: A distinct issue for Bald Hills was
the manner and methods by which its compliance with noise
requirements were measured. The Court found that the
relevant monitoring was being conducted intermittently and
only at certain parts of the wind farm, such that the results did
not accurately reflect the farm’s actual noise emissions.

Importantly, Richards J noted that compliance (if proven) was
notacomplete defence to a nuisance claim (which needed to
be determined on a case-by-case basis by the Court) butit
would go some way to establishing that the noise emitted was
reasonable. Further,her Honour held that because the
plaintiffs established the noise interference caused by the
wind farm was substantial, it was up to Bald Hills to prove that
the noise wasreasonable becauseitcomplied with the
conditions of the planning permit.

Therefore, an operator that maintains rigorous compliance
controlsand can produce evidence of that complianceis better
placed todefend any claimsin nuisance forunreasonable
interference. An approach conceptually akin to systems for
managing occupational health and safety hazardsis likely the
best.

2. Shifting the compliance mindset: In addition it will be
necessary for operators to shift their mindset from the
established practice that compliance with planning permit
conditions is in itself sufficient to deal with noise complaints
(or complaints in relation to any other alleged adverse
impacts). It may require a case-by-case analysis of the other
factors relevant to an assessment of ‘reasonableness’ set out
above.

3. Securing ‘breezements’ with private land holders: Properly
drafted agreements between landholders and operators
may prevent legal action. Such agreements were expressly
contemplated by the conditions of the Bald Hills permit. The
permit provided that the operator did not have to comply
with the applicable standard if it had already entered into
an agreement with a landholder that set out alternative
parameters.

This concept hasbeenimplemented successfully in other
jurisdictions with differing regimes. Such agreementstend to
provide compensationtoalandholderinreturnforbothan
easementoverthe property allowing the operatorto generate
noise and a covenant fromthe landholder thatit will not
commence proceedingsin relationto such noise.
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4. Ensuring third-party agreements are airtight: Where a third
party is responsible for managing a project, a principal may
be exposed to risk depending on the applicable suite of
agreements. Ensuring an effective, practical and enforceable
indemnity clause in respect of compliance with any relevant
permits or approvals can at least provide financial protection
should an operator be subject to an adverse finding.

5. Location, location, location: The specific location of a wind
farm can act as both a sword and shield in the event of
litigation. The Bald Hills decision reveals that wind farm
operators cannot ignore the pre-existing acoustic amenity
of the relevant area, as the impact of any interference will
be measured against that background. On this occasion,
the impact of the noise emissions was measured against the
acoustic amenity of a quiet rural area. Further, this decision
suggests that courts are unlikely to accept existing permits
as evidence that the permit-holder’s operations constitute an
existing land use if its terms have not been complied with.

6. Maintaining social licence: Genuine engagement and
undertaking reasonable remedial action to reduce noise
levels (or other adverse environmental impacts) are not
only useful for cultivating the social licence to operate, but
will also be critical to the Court’s consideration of whether
the noise interference is unreasonable and the amount of
any damages to be awarded. Richards J characterised the
operator as adopting a ‘high-handed’ method of dealing with
complaints that itself at least doubled the loss of amenity.
Had the operator engaged with the plaintiffs and taken
reasonable steps to mitigate the noise impacts when the issue
first arose, it may not have found itself on the unsuccessful
side of Court proceedings, or at least may not have faced a
damages award as high as was ordered by the Court.

IMPLICATIONS FOR RENEWABLE ENERGY SECTOR

In circumstances where compliance with existing regulations and
permit conditions may be insufficient to ward off private legal
action, operators of renewable energy projects may need to shift
theirmindset from the adopted position that ‘we comply with our
conditions, and therefore theimpacts arereasonable’.

Companies need to have systems and measuresin place to
mitigate therisks arising from thisdecision-and have the
capability to take a deeperdive into complaints (particularly any
systemic complaints) whichinvolve a broader consideration of
‘reasonableness’ as setout by the Court. Those systems and
measures will also need to deal with the changing landscape of
broader statutory environmental duties - such asthe new general
environmental duty in Victoria which requires operatorsto
minimise risks of harm to human health or the environment from
noise sofarasreasonably practicable.

While Bald Hillsis an example of litigation risks faced by the sector
-wedon’tseethedecision asfatalto theability of large scale
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renewable projectsto operatein compliance with applicable
environmental laws (provided appropriate changes are made to
mitigate therisks flowing from the decision) - or long-term
investmentinrenewables.

Foradvice onthe adequacy of systems and measures to mitigate
therisksarising from the decision and other statutory
environmental duties (such as the general environmental dutyin
Victoria),implementing robust and effective compliance
monitoring, interpretation of relevant standards, drafting of
indemnity or liability causes or compensation agreements,
contactourClean Energy + Decarbonisation experts.
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NSW COURT OF APPEAL
CONFIRMS SCOPE OF
STEP-IN POWER UNDER
AN OPERATIONS AND
MANAGEMENT CONTRACT

25/07/2022

EXECUTIVE SUMMARY

A recent NSW Court of Appeal case, MP Water Pty Ltd in its capacity as Trustee for the
MP Water Trust v Veolia Australia Pty Ltd [2022] NSWCA 127, concerned the proper
construction of a ‘step-in’ clause of a long term O&M contract for a water treatment
facility near Lithgow, NSW.

At first instance, the Supreme Court of NSW in MP Water Pty Ltd v Veolia Water Australia
Pty Ltd (No 3) [2021] NSWSC 1023, construed the principal’s rights under the step-

in clause narrowly, finding that the principal could not exercise its step-in rights by
merely directing the service provider to continue operating the facility (albeit at the
ultimate instruction of the principal) and to cure the default giving rise to the step in
right. The consequence being that the principal, to exercise a step in right, would have
to itself take operational management and control of the facility without the ongoing
assistance of the service provider.

The Court of Appeal overturned the Supreme Court’s decision and found that the step-
in clause should not be interpreted narrowly and that the principal could exercise its
step-in rights by simply directing the service provider to continue operating the facility
(albeit at the ultimate instruction of the principal) and to cure the default giving rise to
the step-in right.

The Court of Appeal’s decision represents a victory for principals considering
exercising a step-in right in an O&M contract, especially in circumstances where the
principal is not itself in a position to operate the asset or facility once ‘stepped-in’ and
must rely on the service provider’s ongoing operational support and provision of the
O&M services.
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BACKGROUND

InNovember 2017, MP Water, as Project Co, and Veolia, as Services
Provider, entered into the Services Provider Agreement (SPA) for
Veoliato perform certain ‘Services’, namely to operate and
maintain a water treatment facility located in NSW (Facility). The
Facility is located adjacent to two coal mines and treats the water
generated atthe minesforthe use atanearby powerstation.

In May 2021, there was an outage at the Facility which MP Water
contended was a ‘Major Services Failure’ underthe SPA,
prompting MP Water to issue Veoliawith a ‘step-in notice’ under
clause44(a) of the SPA. Clause 44(a) of the SPA relevantly
provided:

(a) Ifat any time during the Operations Phase:
(1) a Services Provider Default Termination Event occurs;

(2) a Services Provider Default occurs and the Services Provider
has failed to diligently pursue the relevant Services Provider
Default Notice; or

(3)itis necessary for Project Co to take immediate action to
dischargeits statutory duties or powers, or comply with its
obligations under applicable Laws and Approvals,

(4) a “Project Co Default Termination Event” occurs under and
as defined in the WTSC;

(5) a “Project Co Default” occurs under and as defined in the
WTSC and Project Co has failed to diligently pursue the
relevant “Project Co Default Notice” under and as defined in
the WTSC; or

(6) itis necessary for the Customer to take immediate action to
dischargeits statutory duties or powers, or comply with its
obligations under applicable Laws and Approvals

Project Co (in the case of paragraphs (1) to (3)) or the Customer (in
the case of paragraphs (4) to (6) and in accordance with clause 44
ofthe WTSC) may elect, and ifit so elects the Services Provider will
assist Project Co or the Customer wherever and however possible
toensure that Project Co or the Customer is able, to:

(7) temporarily take or assume total or partial possession,
management and control of the Facility (or any part of the
Facility) and the provision of the Services (or any ofthem);

(8) take such other steps as are necessary or desirable to
continue the provision of the Services as required by this
Contractorto minimise the risk to the Environment, to other
members of the general public or of material damage to the
Facility, as applicable; and

(9) do anything which the Services Provider is entitled to do
underan O&M Project Contract or with respect to the Project,

(each a Step-in Right).
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By way of MP Water’s step-in notice, and in purported exercise of
its step-inrights, MP Water directed Veolia to operate the Facility
and provide the Services underthe SPAso asto remedy the Major
Services Failure. Therelevant text of MP Water’s step-in notice was
asfollows:

This is a Step-in Notice under clause 44.1(a) and (b) of the SPA.
Pursuantto clause 44(c) of the SPA, Project Co hereby notifies the
Services Provider of its intention to exercise Step-in Rights for the
sole purpose of remedying the Services Provider Default
described in the Services Provider Default Notice.

The extent of the Step-in Right being exercised will be limited to
the matters below.

Withimmediate effect, pursuantto clause 44.1 of the SPA, Project
Coelects and the Services Provider, must assist Project Co
wherever and however possible to ensure Project Co is able to
exercise its Step-in Rights to:

(a) to commence treatment of Mine Water by providing the
Services as setoutin clause 19.1 of the SPA, and including
treatment of Mine Water at the Facility delivered to the
Services Provider pursuant to clause 20.1 (which includes all
Mine Water currently in the Mine Water Buffer Pond, and Mine
Water which has been placed or directed into that pond by the
Services Provider) and specifically to accept and treat at the
Facility:

(i) Mine Water at the rate of between 19ML per Day and
25ML per Day from the Mine Water Transfer Pipeline,

blended with

(ii) Mine Water at the rate of IML per Day from the Mine
Water Buffer Pond or such greater amount that can be
safely and effectively treated at the Facility so as to reduce
the level in the Mine Water Buffer Pond to less than 8OML,

(b) take such other steps as are necessary or desirable to
continue the provision of the Services as required by the SPA or
to minimise the risk to the Environment, to other members of
the general public or of material damage to the Facility, as
applicable,

(the Step-in Direction).

Project Co will Step-in only to the limited extent and duration
described above. Except to the extent and direction of that
Step-in, the Services Provider’s obligations under the SPAare not
and will not be suspended.

Project Co’s Representative will attend site for the purposes of the
Step-inon Friday, 14 May 2021 at 9am and requires the Services
Provider to make itselfavailable for the purpose ofimplementing
the Step-in Direction described above.

Oncethe Step-in Direction has been given [and], in Project Co’s
opinion, the necessary steps to commence Mine Water Treatment
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as described in the Step-in Direction has occurred, Project Co will,
by written notice to the Services Provider cease to exercise its
Step-in Rights pursuant to clause 44(f) of the SPA (Project Co
Step-out), unless Project Co gives a further notice. Upon the
occurrence of the Project Co Step-out and, pursuant to clause 44(i)
(1), the Services Provider mustimmediately recommence
performance ofthose Services Provider’s obligations suspended
pursuantto clause 44(d) of the SPA.

In essence, MP Water was exercisingits step-in right by directing
Veoliato cure the Major Services Failure by recommencing water
treatmentat the Facility but otherwise Veolia was to continueiits
provision of the Services and operational management of the
Facility.

Veoliadisputed validity of the step-in notice and the entitlement
of MP Water to step-into direct Veolia to perform the Services.

InApril 2021, MP Water successfully obtained aninterim
injunctioninthe Supreme Court of NSW requiring Veolia to comply
with the step-in notice and perform the Services as directed by MP
Water: see MP Water Pty Ltd v Veolia Water Australia Pty Ltd [2021]
NSWSC582.

DECISION OF THE SUPREME COURT OF NSW

Atfirstinstance Justice Williams of the Supreme Court of NSW,
construing clause 44 narrowly, held that the Step-in Notice was
invalid and MP Water was not entitled under clause 44 of the SPA
tostep-inanddirectVeoliaasto how Veoliawasto operatethe
Facility and perform the Services.

Justice Williams construed clause 44(a) of the SPA such that the
requirement of Veolia to “assist” MP Water was limited to Veolia
enabling MP Water to take possession, managementand control
of the Facility and the Services, i.e. where MP Water was to
physically ‘step-in’ and take over operation control of the Facility
and perform the Services itself. Relevantly, at paragraph 380 of
herjudgment, Justice Williams found:

...sub-clause 44(a)(7) does not require Veolia to assist MP Water to
take total or partial management of some or all of the Services (by
issuing directions or instructions or instructions to Veolia) whilst
Veolia remains in possession and control of the whole Facility and
performs the Services under MP Water’s instructions.

The consequence of this construction of clause 44(a) was that MP
Water, to exercise astep inright, would have to itself take over the
possession, managementand control of the Facility from Veolia,
in circumstances where MP Water did not have the personnel or
expertise toundertake such atask.

DECISION OF THE NSW COURT OF APPEAL

MP Water appealed Justice Williams’ decision on clause 44(a) of
the SPAtothe NSW Court of Appeal. The NSW Court of Appeal
unanimously found in favour of MP Water on all points of appeal.
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Mostrelevantly, the Court of Appeal found that MP Water’s step-in
notice, and exercise of its step-in right, was valid. At paragraph 90
to 93 of the judgment, the Court of Appeal held:

The focus of the dispute in the present case is paragraph (7),
pursuantto which MP Water may take or assume total, or partial,
“possession, management and control” of the Facility and
provision ofthe Services, or any part thereof. The composite
phrase “possession, management and control” accommodates a
broad range of action that MP Water may elect to take in response
to the occurrence ofone of the circumstances in paragraphs (1) to
(3). MP Water may, forexample, take or assume total possession,
management and control of the Facility and provision of the
Services; it may take or assume total possession, management
and control ofany part ofthe Facility and provision of any part of
the Services; or it may take partial possession, management and
controlin either respect.

lagree with MP Water that, as a matter oflanguage, the taking or
assumption oftotal or partial possession, management and
controlofall or any part of the Facility and provision of all or any
partofthe Services accommodates MP Water giving a direction to
Veolia. One can readily envisage a need for directions, for
example where, by reason of MP Water’s election, Veolia remains
in partial control of the whole Facility and provision of the
Services, orintotal or partial control of part of the Facility and
partofthe Services...

As a matteroflanguage, the paragraph would also accommodate
MP Water giving Veolia a direction as to the operation of part of
the Facility, or the provision of some or all of the Services, of which
MP Water takes or assumes possession, management and control
pursuantto subclause 44(a). Such a direction would be an
incident of MP Water’s taking or assumption of control of the
Facility or part thereof, and/or provision of the Services or part
thereof, in response to the occurrence of the circumstances in one
of paragraphs (1)to (3)....

IfMP Water “so elects” to take action pursuant to paragraph (7),
Veolia “will assist wherever and however possible to ensure that
[MP Water] is able to” take the action the subject of its election.
Consistently with Veolia’s correlative function, the terms in which
its obligation to assist is formulated are capable of expanding or
contracting to meet the extent of such “possession management
and control” that MP Water elects to take (total or partial; as to the
whole or any part of the Facility and/or any part of the Services).
The ultimate end of that assistance, however, is to ensure that MP
Water is able to achieve its elected level of control over the Facility
andthe Services.

Inreachingits decision, the Court of Appeal considered remedial
purpose and the commerciality of the clause 44.
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KEY TAKEAWAYS

+ Parties should take care when drafting step-in clauses to
ensure that the scope of the step in rights are clear and, if
desired, that a step-in allows for the principal to give directions
to a service provider without itself taking operational control
of the asset or facility.

+ Before exercising a step-in right, or responding to a purported
exercise of a step-in right, parties should give careful
consideration to the specific terms of their contractual step in
regime and seek prompt legal advice where appropriate.

Asthe outcome of these proceedings turned on the specific
language of the SPA, care should be takenin generalising the
outcome of these proceedings to step-in clauses that have
differentdrafting.

MP Water Pty Ltd was represented by Gilbert + Tobin.
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CLIMATE LITIGATION
IN AUSTRALIA - A HALF
YEARLY REVIEW

03/08/2022

If2021 was ‘the yearthat was’ for climate litigation in Australia, then 2022 is ‘the year that
remainsto be seen’. The slowdown of new claimsis not unexpected - there have been no
real legislative developments encouraging new causes of action and the overturning of
Justice Bromberg’s sensationalfirstinstance decision in Sharma (discussed below) has
dented the confidence of litigants seeking redress through the courts. It may be that
potential litigants are adopting a ‘wait and see’ approach, awaiting the substantive
resolution of the trailblazing claims of 2021. Butitis unlikely that society’s environmental
conscienceiscalmed,and thecomingyearsaresettodeliversomelandmark decisions as
new and continuing casestrundle towards hearings.

CASE DEVELOPMENTS

Protection of Torres StraitIslanders - Pabai Pabai & Anorv Commonwealth of Australia
(VID622/2021)

Background: In this classaction brought on behalf of all persons of Torres Strait Islander
descent, Mr Pabai and Mr Kabai of Gudamalulgalin the Torres Strait claim that the
Commonwealth Government has breached a duty of care allegedly owed to Torres Strait
Islandersto take reasonable stepsto protectthem, their traditional way of life and the
land and marine environmentin and around the Torres Strait from the currentand
projected impacts of climate change.

Progress: The trial of this matteris currently planned to take placein two parts, with the
first (dealing with the “lay” evidence) due tocommence in June 2023, with expert
evidence expected to address the currentand projected impacts of climate change to
follow. The applicantsare currently in the process of preparingamended documents to
clarify the “novel” allegations that they are making.
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Notably, the Court hasrecognised the publicinterest surrounding
this proceeding,and has made the Court documents publicly
available. The Courthasalsorecognised atthisrelatively early
stage of the proceeding the very real and proximate threat of
climate change. Justice Mortimer observed that “thereisno
denyingthe unremitting march of the sea onto theislands of the
Torres Strait. Thereality for the people of the Torres Straitis that
theyrisk losing their way of life, their homes, their gardens, the
resources of the sea on which they have always depended and the
graves of theirancestors.”

Implication: This case raisesinteresting points about the
vulnerability of First Nations people to theimpact of climate
change, particularlyin respect of the loss of cultural practice
through environmental degradation, which has notbeen
previously considered by an Australian court.

Whilst Mr Pabai and Mr Kabai’s claim relies on similar duty of care
principlesthatwere asserted in Sharma (which we discuss further
below), the alleged source of that duty in this case is differentand
socouldresultinadifferentoutcome.

Ifaduty of careis established, governments could become more
cautiousabout new projectapprovals, particularly in carbon-
intensive industries. Whatever theresult, judicial analysis of
Australia’s treaty and international agreement obligations will be
auseful guide to climate risk management for both policy makers
and business.

Blade and shield -Uren v Bald Hills Wind Farm Pty Ltd [2022] VSC
145

Background: Two landholders claimed the neighbouring Bald
Hills wind farm committed the tort of nuisance by emitting
excessive noise, which disturbed their sleep and reduced the
value of their properties. The plaintiffs sought ordersto restrain
the operators of Bald Hills from emitting excessive noise and
claimed damages for the loss of amenity and enjoyment of their
land.

Outcome: The plaintiffs were awarded over $250,000in damages
and secured aninjunction restraining Bald Hills from emitting
excessive noise. The Court deferred theinjunction for three
months to avoid a complete shutdown of Bald Hills’ operations
andto provideitwith an opportunity to reduce noise emissionsin
anothermanner.

Implication: While limited to the regime under the Victorian
Planning and Environment Act 1987 (Vic), this decision
demonstratesthat courts are concerned to balance the
environmental benefits of wind farms (and other clean energy
infrastructure) against privaterights. Whilstit was found that Bald
Hills failed to comply with its planning permit conditions, the
Courtfoundthatevenifithad, the noise emissions produced
couldstill have been excessive - confirming that strict legislative
compliance might not be acomplete defence forwind farm
operators.
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Injunctions are undoubtedly commercially inconvenientand very
costly, so private renewable energy operators ought to consider
more than strict compliance with planning conditions, including
relationship management with neighbours, and their social
licensesto operate.

Foramore detailed review of the decision, read our discussion
and analysisin “‘Windjunction’ granted against wind farm causing
noise nuisanceto neighbours”.

Minister for the Environmentv Sharma [2022] FCAFC 35

Background: A group of eight Australian children, by a litigation
representative, broughta claim of negligence against the Federal
Minister for the Environmentin relation to the approval ofa
proposed expansion of acoal mine. The children alleged the
Minister owed a duty of care to take reasonable steps to protect
them from personalinjury and death caused by climate change.

Outcome: Justice Bromberginitially found that aduty of care was
owed, and unsurprisingly the Minister appealed. The Full Court of
the Federal Courtupheld the appeal, finding that no duty of care
was owed. Thetimeforanappeal to the High Court of Australia
haslapsed, and the plaintiffs have confirmed that they were not
goingto proceed with any special leave application, such that the
case goesno further.

Implication: While no duty of care was established, this case
might proveto be only thefirstinaline of litigation dealing with
obligations owed by decision-makers and business entities. Most
importantly, the decision shows judicial acceptance of climate
changescience. None of the evidence of climate change, orits
harms, led by the plaintiff children was challenged by the Minister.
Further, the Minister’s assertions of error on science-basedriskin
the primaryjudgment were rejected on appeal and so the plaintiff
children could have cleared thefirsthurdle: agreement that
climate changeisrealand harmful.

Foramore detailed review of the primary and appeal decisions,
read ourdiscussionand analysis articles:

+ “Climate litigation in Australia”
+ “No ‘Duty of Care’ but risks of climate litigation continue to
grow - insights from the Sharma decision”

Overchargingon EVs? - Vanderstock & Davies v State of Victoria
(M61/2021)

Background: Two electric vehicle (EV) owners have challenged
the constitutional validity of a Victorian tax on electric vehicles.
Thetax (now 2.6¢ per kilometre) isrecorded based on odometer
readings submitted by vehicle owners. The EVowners claim that
section 90 of the Constitution (which prevents States charging
customs and excise duties) disentitles Victoria from levying such a
charge.

Implication: The legal question of whetheritisthe Statesorthe
Commonwealth who are entitled toimpose a “tax” of this nature s
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unlikely to generate broad community interest (although
unsurprisingly, the stateswhich haveimposed a similartaxon EVs
haveintervenedinsupportofVictoria, whereas the
Commonwealth Attorney General hasintervenedin support of EV
owners (and its revenue coffers)).

However, this case also raises aninteresting discourse regarding
governments’ need to balance the uptake of EVand other
decarbonisinginitiatives, against replacing diminishing revenue
streams from more carbon-intensive sectors (such as fossil fuels).
Thatis particularly soin the face of a perceived hesitancy of the
Australian community to fully embrace EVs due to financial
disincentives to ownership and operation of those vehicles as
compared to traditional combustion engine vehicles.

Coalmine challenge runs out of steam - KEPCO Bylong Australia
vindependent Planning Commission & Anor [2021] NSWCA 216

Background: In2019,the NSW Independent Planning
Commission rejected KEPCO’s application to construct a coal
mine based oninadequate plansfor managing Scope 3 emissions
and thatthe benefitsand costs of a coal mine (where the coal
would be exported) violated the principle of “intergenerational
equity” - where the environmental cost that would be felt by
future generationsis considered against theimmediate financial
benefit of the proposal. In2020, KEPCO unsuccessfully appealed
tothe NSW Land and Environment Court which found that the
proposed development would be contrary to ecologically
sustainable development. In 2021, the NSW Court of Appeal
dismissed a furtherappeal commenced by KEPCO, finding the
conditions attachedtoitsoriginal project would not satisfy the
State Climate Change Policy.

Implications: While thisdecisionislimited to projectsin NSW, the
Courtof Appeal’sdecision confirms that thereis a positive
requirementto address Scope 3emissionsin applicationsrelated
tothe Mining State Environmental Planning Policy.

LOOKING AHEAD
ACF v Woodside

Inlate June 2022, the Australian Conservation Foundation applied
foraninjunction to prevent the development of the Scarborough
gas projectoperated by Woodside Energy on the basis thatithad
notobtained all necessary approvals from the Federal Minister for
the Environment. Theclaimalleges thatthe Scarborough gas
projectalsoneedsto be assessed accordingto the Environment
Protection and Biodiversity Conservation Act 1999 (Cth) EPBC Act
duetoits potentialimpact onthe world heritage listed Great
Barrier Reefand is not entitled to the exemptions that would allow
ittorelyontheapproval process underthe National Offshore
Petroleum Safety and Environmental Management Authority
(NOPSEMA).

The Environmental Defender’s Office claims the Court will be
asked forthefirsttime to consider objective scientificevidence
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abouttheimpact of offshore gas projects and their emissionson
the Great Barrier Reef.

Greenwashing

There hasbeen little progressin Australia’s first ‘greenwashing’
caseand thefirstcase globally to challenge the veracity ofa
company’s net zero targets - the Australasian Centre for
Corporate Responsibility v Santos Limited.

However, Australia’s corporate regulator, ASIC, has recently
issued guidanceinrelation to claims about sustainability-related
productsand the ACCC hastakenasimilarinterestin climate
related disclosures, naming consumer and fair-tradingissuesin
relation to environmental claims and sustainability inits
compliance and enforcement priorities for2022/23.

Foramore detailed review of ASIC’s guidance, read our discussion
and analysisin “Summary of ASIC Guidance on ‘How to avoid
greenwashing when offering or promoting sustainability-related
products”.

WHERE TO NEXT FOR CLIMATE LITIGATION IN
AUSTRALIA?

Itisunclear whetherindividuals, activists and shareholders alike
will continue to seek redress through the courts with the same

vigourasinrecentyears, particularly in circumstances where the
new Federal Government has promised to take swift action on
climate change. Itis possible thata portion of the litigation
commenced inthe last 18 monthswasinresponseto,andin
protest over, the Morrison Government’s position on climate
change. However, itis unlikely that society’s evolving
environmental conscience will sitand wait, and should the new
Federal Governmentbe slow toimplementits climate policies,
one can expect “climate activists” to pursue climate litigation with
the samevigour as we have seenin the past.
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MINING LEASES REJECTED
DUE TO HUMAN RIGHTS
AND EMISSIONS IMPACTS
IN WARATAH COALY
YOUTH VERDICT & ORS

13/12/2022

CASE: Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022] QLC 21

Intherecentdecision of Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022] QLC
21, President Kingham of the Land Court of Queensland (Land Court) recommended

refusal of applications by Waratah Coal Pty Ltd (Waratah) fora mining lease and an
environmental authorityinrelation toaproposed thermal coal minein the Galilee Basin
(the Project). The Project entailed both open cutand underground thermal coal mining,
with the coalto be exported to Southeast Asian markets for use in energy production.
These proceedings arose aftervarious parties objected to the granting of both
applications.

The decisionanalysesvarious factorsthat caninformthe Court’sassessmentasto
whetherapproving such applicationsisinthe “publicinterest”. These factorsincluded
the material contribution to climate change that would be caused by the scope 3
emissions produced from the downstream combustion of coal mined from the Project,
theimpact of the proposed mining operations on Bimblebox Nature Refuge (Bimblebox),
located above the proposed underground mine area, and theimpact upon humanrights if
the Project were to proceed.

Notably, President Kingham stated that the same conclusion would have beenreached,
regardless of whether the human rightsimpacts had been sufficiently made out, given the
loss of Bimblebox and the climate changeimplications from the scope 3 emissions arising
from combustion of the coal mined throughout the Project.
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KEY TAKEAWAYS IN WARATAH COALVYOUTH
VERDICT & ORS

+ The human rights of individuals and neighbouring landowners,
and the impact that a proposed project may have on those
persons, is a relevant consideration when determining
applications for mining projects at least in Australian
jurisdictions which have enacted human rights legislation.

+ Projects which may have a significant impact on climate
change need to be considered in light of the emission
reduction targets that Australia has committed to.

+ The Court took into account scope 3 emissions that would
arise from the Project and considered this a relevant factor in
determining whether or not the Project should be approved.

HUMAN RIGHTS

Queenslandisoneofthree Australian jurisdictions (as well as
Victoria and the Australian Capital Territory) that has enacted
humanrights legislation - the Human Rights Act 2019 (Qld)
(Queensland HRA). Thiswas animportant factorin the Court
reachingitsdecision.

Inrelationto broaderindividualrights, the Court found that the
Project would interfere with theright to life of peoplein
Queensland, the culturalrights of First Nations People, the rights
of children, therightto property, therightto privacy and home,
and therightto enjoy human rights without discrimination. The
Courtfoundthatthe Project’s “material contribution to the
life-threatening conditions of climate change (and associated
economic and social costs) is not proportionate to the economic
benefit [to Waratah and the local community] and the supply of
thermal coal to Southeast Asia.” Significant weight was placed on
expertevidence from climate change experts regarding the
urgency of reducing emissions, the variousimpacts of climate
change and theimportance of meeting the targets set by the Paris
Agreement. President Kingham also noted the adverse effects of
climate change experienced by First Nations people and the
negative impactitwas havingon their right to enjoy, maintain and
develop their culture. Further, the rights of children were deemed
tobe paramountandthe Court considered thatintergenerational
climate changerisks were therefore arelevant consideration.

Inrelationto therights of neighbouringlandowners, the Court
found thatthe Project would interfere with the rightto property
andtherightto privacy and home. President Kingham considered
thatthe applications should not proceed due to the unjustifiable
limitation onrights arising from the likely nuisance and
environmental damage of the proposed mine on nearby
properties,including noise, dustand subsidenceimpacts. The
Courtheld the Project would unjustifiably limit these rights,
howeveremphasised the factthatthe factorsleadingtosucha
conclusion were specificto the caseathand. These factors
included the unlikelihood that the mine would comply with
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operating conditions set by the regulatorintended to minimise
nuisanceimpacts and thefactthattheimpactonnearby
landowners’rights could not be adequately compensated for.

Itistherefore unclear whether courts may find that theimpact of
another project on neighbouringlandownersistoo greatto allow
the projectto progressin circumstances where the mine would
likely meet the operating conditions set by the environmental
regulatorand/orthe landowners can be adequately compensated
forany nuisance caused.

Whilstinternational jurisprudence played a significant partin
informing President Kingham’s analysisin relation to human
rights, President Kingham added a “strong caveat” that using
internationaljurisprudencetointerpretand apply domestic
humanrights legislation mustbe approached with caution.

DISTINCTION BETWEEN WARATAH AND SHARMA

The Courtdistinguished this case from Minister for Environment v
Sharma (2022) 400ALR 203 (Sharma). Whilstin Sharma Bromberg J
atfirstinstancefound arealrisk of harm to the represented
children from climate hazards, and consequentially held that the
Minister for the Environment had a duty to take reasonable care to
avoid injury resulting from thoserisk, this was overturned by the
full Federal Court, which found that no such duty was owed.
President Kingham noted that the Waratah Coal proceedings were
administrative proceedings that concerned “whether the State, as
the ownerofthe resource, should authorise Waratah to mine and
sellthe coal for combustion.” Conversely, Sharma was a civil court
proceeding “about [the defendant’s] responsibility for harm

attributable to combustion emissions”. There was also a clear
differenceinthat, as noted above, the Queensland HRA provided a
legal basis for claims on human rights grounds, whereas at the
Commonwealth level no such basis exists (see our analysis of the
Sharma casein No ‘Duty of Care’ but risks of climate litigation
continue to grow - insights from the Sharma decision and Climate
litigation around the world and potential risks for corporate

Australia).

PROJECTS TO BE CONSIDERED IN LIGHT OF
EMISSION REDUCTION TARGETS

Climate changeisaglobalissue and requires global collaborative
actioninorderto mitigateits effects. The Court emphasised the
importance of considering State, nationaland globalimpacts ofa
proposed project, noting that “in making a recommendation, the
Courtshould consider whether approving the mine would make it
harderto achieve the goal to which Australia and Queensland is
committed”,and going further to consider whetherthe proposed
project would undermine the carbon budgets developed to meet
the Paris Agreement targets.

Thereisagrowingrecognition amongthejudiciary that global,
andindeed national, carbon budgets need to be considered when
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determining casesrelated to climate change, which view s
reflected in President Kingham’s judgment.

SCOPE3EMISSIONS

The Courtwas called uponto considerthe relevance of scope 3
emissionswhen deciding whether or notto recommend the
approval of applications pertainingto a proposed mining project.
There have been a number of previous cases that have considered
whetherscope 3 emissions from developments are relevant
considerations for decision makersand whether proponents
should include environmental assessment of those emissionsin
applications. Inthisinstance, the Court found that granting
permission to Waratah to extract coal underthe Project could not
logically be separated fromitsinevitable combustion, “that being
the whole point of the exercise”. Therefore, the scope 3 emissions
that would be produced were arelevant considerationin
determining whether or not the applications should be approved.

Giventhe generaltermsinwhich theseviews are expressed, this
reinforcesthe position thatscope 3emissionsarelikelytobea
relevantfactor when considering applications pertainingto
proposed mining projects. In particular, if the scope 3 emissions
are sufficiently certain (e.g. if the extraction of minerals will
certainly lead to mineral processing emissions by third parties),
then thisjudgmentsuggests that such emissions may beavalid
considerationinthe determination of whether ornotamining
proposalshould be approvedinthefirst place.

IMPACT UPON CURRENT PROCEEDINGS

Asaresultofthe Land Courtbeingastate-based, lower level
court,itisuncertainthe extentto which thisdecision will have a
significantimpacton other climate litigation proceedings thatare
onfootinAustralia. It will be a matter for the Minister to consider
theLand Court’s findings and ultimately make a decision about
theapplicationathand. Thereisalsoarighttoappeal decisions at
firstinstanceinthe Land Courttothe Queensland Land Court of
Appeal,whichinturnissubjectto appealtothe Queensland
Supreme Court (Courtof Appeal), anditis anticipated that
Waratah will pursue all available options to challenge these
findings.

Theimpact of President Kingham’s findings on current and future
climate litigation proceedings will also depend on the nature of
those proceedings. This decisionis potentially relevant to
proceedingsinvolvingjudicial review of administrative decisions
relatingto projectapprovals. Forexample, elements of the
decisioninrespect of scope 3 emissions may supportthe plaintiffs
inAustralian Conservation Foundation Inc vWoodside Energy Ltd &
AnorVID345/2022.nthose proceedings, the plaintiffis contending
that Woodside’s Scarborough gas project should be subject to
approvalunderthe Environment Protection and Biodiversity Act
1999 (Cth) duetotheimpactthatthe project’s scope 3 emissions
willhave on the Great Barrier Reef. In other cases, it may be
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arguablethatanadministrative decision-makerignored a
relevant consideration if that decision-maker does not consider
scope 3 emissions when determining whether to approve or
recommend the approval of a project. Conversely, theimpacton
climate litigation proceedings that do notinvolve judicial review
of such decisions (such as Pabai Pabaiand Guy Paul Kabaiv
Commonwealth VID622/2021) is unclear, as President Kingham

drew a cleardistinction between administrative decisions and
cases like Sharma, which concern liability for tortious action.
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‘CLIMATE LITIGATION’ ON
ICE FOR GOVERNMENTS,
BUT INDUSTRY TO FEEL
THE HEAT

14/12/2022

Inthe lasttwo years, climate litigation has emerged as a diverse and popular tool for
individuals, activistsand shareholders alike to effect change in the behaviour of
governmentand private enterprise directed to the reduction of carbon emissions.
However, the Full Federal Court’s decision to overturn Sharma earlier thisyear

highlighted the legal and policy barriersto establishing a duty of care owed by
governmentdepartmentsinrespect of climate change risks and harm. The Full Federal
Court’sdecision made it abundantly clear that such a duty of care will likely only arise
after legislative reform imposing such aduty on Parliament and the Executive. See our
previous article onthe Sharma case - No ‘Duty of Care’ but risks of climate litigation

continue to grow - insights from the Sharma decision.

Although the claimin Pabai Pabairelies on similar duty of care principles as were asserted
in Sharma, the source of the alleged duty in Pabai Pabaiis grounded in Native Title and
culturalheritagerights, so could resultin a different outcome. However, the resolution of
that matter, and any further clarity on the potentialimposition of a duty of careis some
way off - with the hearing of expert evidence in that proceeding currently scheduled to
take place overthree weeks commencingon 30 October2023.

Whilsta changein governmenthas heralded a more pro-active climate change response
by government, thereisnoapparentindication thatthe Albanese government will puta
targetonits, orany successive government’s back, by proposing such legislative reform.

Accordingly, we expect litigants will necessarily turn their focus toindustry, where the
existing legalframeworkisfar more accommodating to climate litigation, through
avenuessuch as shareholder activism and misleading and deceptive conduct claims. On
that note, the greenwashing claim against Santos, which commenced late last year, has

been delayed afterthe Australian Centre for Corporate Responsibility (ACCR) added
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additional groundstoits complaint against Santos, purportedly
arising from documents produced by Santos during the discovery
processinthat proceeding.

RECENT CLIMATE LITIGATION CASES IN AUSTRALIA

Anumber of other cases are also awaiting finalisation, including
Australian Conservation Foundation Incorporated (ACF) v Woodside
Energy Ltd & Anorin which ACF seeks to establish climate change
impacts asarelevant consideration for the WA EPA exercisingits
approvalrights. However, there were two notable decisions
handed downinrecentweeks, being:

+ Santos NA Barossa Pty Ltd v Tipakalippa [2022] FCAFC 193: the
rejection of Santos’ appeal of a decision of Justice Bromberg
which found that Santos had failed to adequately consult with
all traditional owners of the Tiwi Islands in respect of its offshore
petroleum development in the Barossa gas field. The Full Federal
Court concluded that Santos was required to consult with Mr
Tipakalipppa (who commenced the primary proceedings) and
the Munupi clan of which he is an elder in respect of its proposed
development and that the regulator, NOPSEMA, could not be
reasonably satisfied that Santos had carried out consultations
with all relevant persons under the Offshore Petroleum and
Greenhouse Gas Storage (Environment) Regulations 2009 (Cth) as
to the environmental impacts of its activities; and

+ Waratah Coal Pty Ltd v Youth Verdict Ltd & Ors (No 6) [2022] QLC
21: the judicial recommendation to the Queensland Minister for
Resources that Waratah Coal’s application for a mining lease

be refused. The objections to Waratah Coal’s application were
heard by the Queensland Land Court, which application was
challenged on the basis that the proposed mine would (amongst
other things) impact the human rights of First Nations peoples
by contributing to climate change. In her concluding remarks,
President Kingham of the Queensland Land Court found that
“approving the application would risk disproportionate burdens
for future generations, which does not give effect to the goal of
intergenerational equity” and “while there would be substantial
economic benefit if the application is approved, other factors
must be considered. The impact on Bimblebox, the contribution
of combustion emissions to climate change and the limitations on
human rights cannot be reduced to a common quantitative unit
of measurement, such as money.” See our article discussing this
case “Mining leases rejected due to human rights and emissions
impacts in Waratah Coal v Youth Verdict & Ors”

These decisionsareatellingreminderto project proponentsin
carbonintensive industries such as mining, oiland gas that the
level of public scrutiny inrespect of their activities hasreached an
unprecedented intensity and companies must be proactive and
genuineintheir climate targets, policies and consultations with
affected persons.

Governmentagencies seem also to be comingto the party and
representanotherrisk for firms, noting Australia’s corporate
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regulator ASIC obtained its firstenforcement outcome for
‘greenwashing’ in October. Whilstthat outcome was modest, it
was a telling shot acrossthe bow for all market participants that
any statementsasto carbon neutrality or climateimpacts must be
thoroughly vetted.

Turningto 2023, in addition toincreased activist litigation
domestically, reforms are progressingininternational law, the
effect of which could have significantimplications for entities with
offshoreinterests. Internationallaws are largely only areference
pointforlegislators and do not take effect as Australian law unless
they are legislated. But many other countriesincorporate
international law into their existing legal framework. Of particular
noteisamember-led push forthe UN International Court of
Justiceto provide an advisory opinion on climate change laws, the
effectof whichis highly persuasive, but not binding. Amore
pressing developmentistheincreasing supportforanew
international crime - ‘ecocide’ which reframes environmental and
climate harm from a business and regulatoryissue to a global
crimeand threatto survival. These developments are very much
intheirinfancy but areindicative of changing societal
expectations of governments and private enterprise alike.

We will continue to monitor climate litigation developments at
home and abroad and willupdate CE+D subscribers as new
developmentsarise.
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THE PRACTICALITIES OF
DECARBONISING IN AN
IMPERFECT WORLD AND
THE ROLE OF CARBON
MARKETS

11/12/2022

MASTERCLASS SESSION 1

With countries and companies around the world settingambitious net zero targets, and
withtechnological developmentsyetto keep pace and scale up, decarbonising
operations - particularlyin hard to abate sectors-is nowalkin the park. Inthis
Masterclass session, the panel discussesthe practicalities of decarbonising mining and
otheremissionsintensive operations, aswell asthe role of carbon marketsin both
incentivising decarbonisation projects and providing emissions reduction supportas
cleanenergyalternatives are scaled up.
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Speakers:
+ llona Millar, Climate Change + Sustainability Partner at Gilbert
+ Tobin

+ Professor Peter Klinken AC, Chief Scientist of Western Australia
at Department of Jobs, Tourism, Science and Innovation

Moderator:

+ Michael Blakiston, Energy + Resources Partner at Gilbert +
Tobin

Theglobalmomentum towards the clean energy and
decarbonisation transitionis moving at a staggering speed. Public
and private sectors have pivoted to align with a transformation
like anindustrial revolution. There has been a significant shiftin
expectationsregarding netzero and otherdecarbonisation
commitments,and Australia’s own transition remainsunderthe
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s forthisreason that thisyear, Gilbert + Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
seriesfeaturingleadingindustry experts focusing on key topics
relatingtoinvestmentsin the clean energy and decarbonisation
sector. The Masterclass series provided arareand unique
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opportunity to hear from professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessionsalsoincluded a panel discussion
facilitated by Gilbert + Tobin and involving industry experts.

Thesix-partseries explored the crucial considerations for
businessand communityincluding, the practicalities of
decarbonisation, governance andrisk, financing challenges, land
acquisition and assembly, stakeholder engagement and
environmentalissues.

OUR EXPERTS

Michael Blakiston
Partner
+618 9413 8401

mblakiston(@gtlaw.com.au

NEXT CHAPTER

Balancing decarbonisation opportunitiesand risksin the

boardroom

G' ‘ GTLAW.COM.AU



https://www.gtlaw.com.au/expertise/energy
https://www.gtlaw.com.au/knowledge/balancing-decarbonisation-opportunities-risks-boardroom
https://www.gtlaw.com.au/knowledge/balancing-decarbonisation-opportunities-risks-boardroom

GILBERT
+TOBIN

BALANCING
DECARBONISATION
OPPORTUNITIES
AND RISKS IN THE
BOARDROOM

17/08/2022

MASTERCLASS SESSION 2

OnFriday 12 August, Gilbert + Tobin hosted the second session of its clean energy
masterclass series. The session was conducted by a panel consisting of Justin Mannolini
(Corporate Advisory Partner, Gilbert + Tobin), James Mecca (Head of Energy and
Decarbonisation, Mainsheet Capital) and Bill Beament (Managing Director, Develop
Global Limited),and moderated by Simon Rear (Corporate Advisory Partner, Gilbert +
Tobin).

The panel considered how directors of Australian companies can best balance the
conflictingopportunities and risks presented by the global trend towards
decarbonisation of industrial production,and in particular, how to navigate their duty to
consider climaterisks while simultaneously maximising shareholder returnsand
operating within the evolving boundaries of regulation in this area.
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Speakers:

+ Bill Beament, Managing Director of DEVELOP Global Limited

+ James Mecca, Head of Energy and Decarbonisation at
Mainsheet Capital

+ Justin Mannolini, Corporate Advisory Partner at Gilbert + Tobin

Moderator:

+ Simon Rear, Corporate Advisory Partner at Gilbert + Tobin

The global momentum towards the clean energy and
decarbonisation transitionis moving at a staggering speed. Public
and private sectors have pivoted to align with a transformation
likeanindustrialrevolution. There has been asignificant shiftin
expectationsregarding netzero and other decarbonisation
commitments, and Australia’sown transition remainsunderthe
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s forthis reason that thisyear, Gilbert+ Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
seriesfeaturingleadingindustry expertsfocusing on key topics
relatingto investmentsin the clean energy and decarbonisation
sector. The Masterclass series provided arare and unique
opportunity to hear from professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessions alsoincluded a paneldiscussion
facilitated by Gilbert + Tobin and involving industry experts.

The six-partseries explored the crucial considerations for
businessand communityincluding, the practicalities of
decarbonisation, governance and risk, financing challenges, land
acquisition and assembly, stakeholder engagement and
environmentalissues.

KEY TAKEAWAYS
Key takeaways arising from the session are:

1. Whileoncelittle morethan a‘corporate social responsibility’
consideration, climate change and decarbonisation are
increasingly becoming core considerations for Boards when
considering the strategic direction of the company.

2. Directorsareunlikely to discharge their duties simply by
adoptinga ‘risk disclosure’ mindset towards climate change
and decarbonisation. Whatis required is a balance of both risks
and opportunities.

3. Adecadeof policyinaction hasled to a ‘regulatory deficit’in
Australiainrelation to climate change and decarbonisation,
creatingachallenging environment for directors. However,
there are steps that Boards can take now to ensure their
climate governance processes and structures are robustand
abletorespondtoarapidly evolving environment.
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4. Netzerocommitmentsare a potentsource of risks for directors
in Australia compared to other countries, given the reversed
onusof proofinrelation to forward-looking statements and
the absence of a ‘safe harbour’ defence.

5. Thereisaninherent tension between capturing opportunities
from the downstream processing of mineralsin Australia, and
achieving the country’s commitment to netzero emissions by
2050.

CLIMATE CHANGE AND DECARBONISATION - AKEY
STRATEGIC CONSIDERATION FOR BOARDS

While climate change was once little more than a ‘corporate social
responsibility’issue, itis now a key businessdriver, mobilising a
fundamental shift towards the decarbonisation of industrial
production. This creates both opportunities and risks for Boards
astheyseekto navigate new socialand regulatory expectations.

Justin highlighted that Boards are confronted by two main forces:
(1) stakeholderswho areincreasingly demanding that Boards
committo adecarbonisation pathway, and (2) decisions made by
regulatorsand courts whichincrease legal accountability for
those commitments.

THE REGULATORY PUZZLE

Theregulatory framework remains fragmented and uncertainin
thisspace, while the expectations of consumers and investors on
climatechangeissuesareincreasing. This hasleft regulators
scramblingto repurpose existing elements of the regulatory
regimeto address greenwashing, while Boards attempt to
navigate through uncertain waters and the public watches closely
and, itseems, unforgivingly.

Justin noted that the Task Force on Climate-related Financial
Disclosures (TCFD) Frameworkis emergingas a cornerstone
document, helping bridge the gap between physical greenhouse
gasemissions dataand the demands of financial decision-makers.
Inthe absence of more prescriptive rulesin Australia, the TCFD’s
recommendations are the most useful model for directors
considering ‘climate governance’. Boards should reflect on their
policiesand strategy and, where possible, align themselves with
the TCFD framework to ensure they are prepared for the future.

Justin also mentioned the International Sustainability Standards
Board (ISSB) exposure draft sustainability standards, released
earlierin2022. Consultation onthe draft standards recently
closed, with the ISSB receiving over 500 submissions. Although
responseswere largely positive, several common concerns were
raised by Australian commentatorsin relation to domestic
implementation capability (who will prepare the information?),
assuranceissues (who will audit the information?) and exposure
to legalrisks onthe part of the preparers and providers of financial
statements.
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EXPOSURE TO LEGAL RISKS AND NETZERO
COMMITMENTS

While net zero commitments, targets and strategies have
emerged as afocal pointfor market participantsin assessing
board-level climate governance, commitments have often been
vague andimmeasurable, amplifying greenwashingrisks. Itis
clearthatBoards need to ensure thatdisclosuresmadeare
reflective of the true position of the company and provide
sufficientinformation so asto allow stakeholders to make an
accurate assessmentof the achievability of the target.

Netzerocommitments are, by nature, forward-looking
statementsastheyare based on numerous levels of assumptions,
predictionsand ‘if’s’. Under Australian law, such statementsare
deemed to be misleading unless the maker can pointto
‘reasonable grounds’ forthe statement. Justinreflected onthe
factthatcompared to their counterpartsin certain other
jurisdictions, reporting entities and officersin Australiaare
particularly exposed to legalrisk. Thisis because Australia hasno
‘safe harbour’ exemption which allows for the exclusion of liability
by identifyinga statement asaforward-looking statementand
including a proximate cautionary statement. In thisrespect,
James noted thatdirectors should have extraregard to their
obligationsandrisksin light of the legal position and conduct
comprehensive duediligence both to minimiseriskand ensure
thatcommitments are tangible and credible.

Jamesalsodiscussed therisksinherentin making commitments
todecarbonisation goals. In James’ view, a net zero commitment
isnotalicenceto ‘burn now, pay later’, but should include two
components: (1) an appropriate absolute reduction component
and adownward trajectory of acompany’s absolute emissions,
and (2) an accelerated downward trajectory towards the same
targetoranetreductioninglobalemissions. Thatis,acredible
commitmentrequires adefined reductionin emissionswith a
clearroadmapto achieve andvalidate outcomes.

Further, to ensure that net zero commitments are ‘future proof’,

Boards should have regard to the practical reality of the

commitmentand itsimplementationincluding considering:

+ long term partner selection;

+ offset procurement strategy;

+ capacity, capability and compatibility in relation to
implementing proposed initiatives; and

+ quantity and quality of offsets required in a measurable way.

KEY OPPORTUNITIES

Billmade clearthe scale of the opportunity provided by the global
trend towards decarbonisation for thoseinvolvedin the
extraction of the minerals required to enable that process. Inthis
context, it was noted that the Commonwealth Bank of Australia
has projected that between $2.5trillion and $3 trillion of
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investmentwill be required in Australia for the national target of
netzero by 2050 to be met.

Bill reflected on Australia’s current reliance on fossil fuels for
power generation:in Western Australia, 75% of the power grid is
fuelled by gas, and in the Eastern States, 75% of the power grid is
fuelled by coal. Thestaggeringamount of investment needed
reflectsthe amount of work required to reduce reliance on
non-renewable power sources. Billemphasised that stronger
actionswill be necessary to counter the upward pressure on
emissions from mineral production, but the climate advantages of
clean energy technologies remain clear. Further, mineral demand
forcleanenergy technologiesis projected torise by at least four
times by 2040 to meet climate goals, particularly inrelation to
EV-related minerals, representing significant opportunity -
copper, nickel,chromium and aluminium for example, are major
componentsof clean energy technologies.

Jamesalso highlighted that Boards could reap significant benefits
ifthey remain at the forefront of the decarbonisation movement
and should look beyond the net profit value of initiatives. Instead,
Boards should balance costs against the opportunity loss suffered
asaresultofdelayinaction.

Bill noted thatifinitiatives are focussed in theright areas to target
meaningfuland significantemissionsreductions, and are realistic
and practicalintheir design, nationalemissions targets will
become more achievable. Decarbonisation of the economy will
require afundamentalshiftin mindset, butoncethat occurs,
therewill be no limiting the possibilities of where the clean energy
movement will go - and companies definitely do not wantto be
left behind.

KEY CHALLENGES

Of course, there remainimportant physical constraints to
decarbonisation which directors need to consider. Asanexample,
James presented an overview of renewable energy and mobile
fleettransition economicsin mining, which demonstrated that
the costincrease and savings from decarbonisationis notlinear.
Forexample, although globalinvestmentin solarand wind has
delivered a 70%to 90% cost decrease over the past 10 years, there
isstillonly limited data regarding productivity impactsinthe case
of mobile fleet decarbonisation (compounded by high capital
premiums).

Jamesalso noted thatthereisagrowingtrend amongst large
market playersto considerthe onshore processing of minerals
instead of exporting raw materials for processing offshore (as
Australia hastraditionally done). While this presentsthe
opportunity toreap additional supply chainvalue, itis potentially
inconsistent with Australia’s domestic emission reduction goals.
Effectively,downstream processinginvolves exchanging ‘Scope 3’
emissions for ‘Scope 2’ emissions, and this may have greater
regulatoryimplicationsin thefuture. Onthis point, Bill
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highlighted the share of the top three producing countriesin the
production certain minerals and fossil fuels. China, forexample,
isthelargest producer of copper, nickel, cobalt, lithium and rare
earthsintermsof mineral processing. Inthisrespect, we must
rememberthatclimate changeisaglobalissueand willrequire a
globalresponse. So, although keeping mineral processing
offshore may help Australia to achieveits net zero goals,
emissions are not reduced from a global perspective, whichisan
outcome we wantto avoid.

CONCLUSION

Theglobaltrend towards decarbonisation of industrial
productionisjustbeginning, butis expected to grow
exponentially. While Australia suffers from aregulatory deficitat
the moment, regulators are expected to begin taking enforcement
actioninthe nearfuture. This, coupled with the outcome of
private litigation, will begin to produce more tangible guidance to
Boards.

Untilthen, there are stepsthat Boards can take to mitigate legal
risks. Theseinclude conducting areview of their processesand
policiesfordisclosing therisks and opportunities arising from
climate changetoinvestorstoalign theirdisclosure processes
with accepted frameworks (such asthe TCFD’s
recommendations), and revisiting the robustness of their net zero
commitments.
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FINANCING CHALLENGES
ASSOCIATED WITH CLEAN
ENERGY PROJECTS AND
THEIR IMPLICATIONS

12/12/2022

MASTERCLASS SESSION 3

With the globaltrend towards renewable energy and decarbonisation, investors globally
andinAustralia have madesignificantinvestmentsinto renewable energy projects.
Government, equity and debt have all stepped up to expand the sectorto unprecedent
scale-furtheropportunities are now emerging with Australia’s pushinto the green
hydrogenindustry and recent developmentsin the off-shore wind sectorin particular.

Inthis Masterclass, the speakers examine:
the challenges of financing renewable energy projects in the current environment -
including regulatory risks, transmission constraints and supply chain disruption
what typical capital structures look like - debt/equity mix

what financiers look for in order to make a project or acquisition bankable - PPAs
versus merchant risk

sources of finance - commercial banks and CEFC

future opportunities - green hydrogen projects, alternative models and their
challenges
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Speakers:
+ Stephen Gauld, Managing Director & CEO at Infinite Green
Energy

+ Samantha Tough, Pro Vice Chancellor at The University of
WA, Chair of Horizon Power, Director of Clean Energy Finance
Corporation

+ Adela Smith Energy + Infrastructure Partner at Gilbert + Tobin

Moderator:

+ Peter Doyle Energy + Infrastructure Partner at Gilbert + Tobin

Theglobalmomentum towardsthe clean energy and
decarbonisation transition is moving at a staggering speed. Public
and private sectors have pivoted to align with a transformation
like anindustrial revolution. There has been a significant shiftin
expectationsregarding netzero and other decarbonisation
commitments, and Australia’s own transition remainsunderthe
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s forthis reason that thisyear, Gilbert+ Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
series featuring leadingindustry experts focusing on key topics
relatingtoinvestmentsin the clean energy and decarbonisation
sector. The Masterclass series provided arareand unique
opportunity to hearfrom professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessions alsoincluded a panel discussion
facilitated by Gilbert + Tobin and involving industry experts.

The six-partseries explored the crucial considerations for
businessand community including, the practicalities of
decarbonisation, governance and risk, financing challenges, land
acquisition and assembly, stakeholder engagementand
environmentalissues.
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LAYING THE

FOUNDATIONS FOR A
SUCCESSFUL CLEAN
ENERGY PROJECT: LAND
ACQUISITION AND
ASSEMBLY

12/12/2022

MASTERCLASS SESSION 4

The Western Australian Government hasannounced a suite of land tenure reforms
headlined by anew form of tenure - the diversification lease. The new diversification
lease will provide aform of tenure that can support the establishment of clean energy
projectsand the expansion of carbon farmingin Western Australia.

The Masterclass panelin thissession focusses on key considerationsin obtaining theright
land tenure, including the need for broad stakeholder engagement and otherissues that
ariseunderthe proposed legislative and policy reforms associated with the
diversification lease (including rent and valuation considerations).
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Speakers:
Brendon Grylls, Managing Director at BGG Former Member of
the Legislative Assembly of WA

Gavin Chapman, Managing Director at Property Valuation &
Advisory

Claire Boyd, Energy + Resources Partner at Gilbert + Tobin

Moderator:

Christopher Marchesi, Energy + Resources Special Counsel at
Gilbert + Tobin

The globalmomentum towards the clean energy and
decarbonisation transitionis moving atastaggering speed. Public
and private sectors have pivoted to align with a transformation
likeanindustrial revolution. There has been a significant shiftin
expectationsregarding netzero and other decarbonisation
commitments,and Australia’s own transition remainsunder the
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s for thisreason thatthisyear, Gilbert + Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
seriesfeaturing leading industry experts focusing on key topics
relating toinvestmentsin the clean energy and decarbonisation
sector. The Masterclass series provided arareand unique
opportunity to hear from professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessions alsoincluded a panel discussion
facilitated by Gilbert + Tobin and involving industry experts.
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NATIVE TITLE AND
ABORIGINAL CULTURAL
HERITAGE

12/12/2022

MASTERCLASS SESSION 5

Over62.8% of Australia’s land massis subject to native title claims or determinations -
coveringa large portion of Australia’s richest renewable resources. Renewable energy
projectsimpose acoston country thatis often overlooked in the well-intentioned race to
netzero.

This masterclass providesaunique insight from the perspective of First Nations people,
that project developers should consider when looking to formalise their relationship with
those whose country on whichrenewable energy projects will be built.

The presentersdiscussthe complexities surrounding adopting best practice approaches
tofuture projectsand how First Nations people can participatein the opportunity that the
renewable energy revolution will provide.
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Speakers:

Peter Jeffries, CEO at Murujuga Aboriginal Corporation
Marshall McKenna, Native Title Partner at Gilbert + Tobin

Mike Hollett, Director at The Right Water Company Pty Ltd and
Former Director and Chair of the Water Corporation

Moderator:

Lauren Shave, Native Title Special Counsel at Gilbert + Tobin

The globalmomentum towards the clean energy and
decarbonisation transitionis moving at a staggering speed. Public
and private sectors have pivoted to align with a transformation
like anindustrial revolution. There has been a significant shiftin
expectationsregarding netzero and other decarbonisation
commitments,and Australia’s own transition remainsunder the
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s for this reason that this year, Gilbert + Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
series featuring leading industry experts focusing on key topics
relatingtoinvestmentsinthe clean energy and decarbonisation
sector. The Masterclass series provided arareand unique
opportunity to hear from professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessions alsoincluded a panel discussion
facilitated by Gilbert + Tobin and involving industry experts.
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BALANCING THE
IMPACT OF RENEWABLE
ENERGY PROJECTS:
ENVIRONMENTAL

AND STAKEHOLDER
ENGAGEMENT

12/12/2022

MASTERCLASS SESSION 6

Despite the clear benefitsin aidingthe clean energy transition, renewable energy and
emissions offset projectsstill give rise to potential environmentalimpacts and associated
risk of objections and third party appeals.

The paneldiscuss navigating key environmental pitfalls and meaningful engagement
with stakeholders - including First Nations custodians of the land upon which Australia’s
renewable legacy will be built.
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Speakers:
Professor Stephen van Leeuwen, BHP Curtin Indigenous Chair
of Biodiversity and Environmental Science

Ben Fuller, Environment, Planning + Climate Change Partner at
Gilbert + Tobin

Moderator:

Christopher Marchesi, Energy + Resources Special Counsel at
Gilbert + Tobin

The global momentum towards the clean energy and
decarbonisation transitionis moving at a staggering speed. Public
and private sectors have pivoted to align with a transformation
like anindustrialrevolution. There has been asignificant shiftin
expectationsregarding netzero and other decarbonisation
commitments, and Australia’s own transition remainsunder the
spotlight with measurable action and governmentintervention at
the centre of the debate.

It’s forthis reason thatthisyear, Gilbert + Tobin presented the
Clean Energy + Decarbonisation Masterclass series, a multi-part
seriesfeaturing leading industry experts focusing on key topics
relating to investmentsin the clean energy and decarbonisation
sector. The Masterclass series provided arare and unique
opportunity to hear from professionals at the forefront of
industry, clean energy developments, and decarbonising
opportunities. The sessions alsoincluded a panel discussion
acilitated by Gilbert + Tobin and involving industry experts.
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‘SPEARHEADING’

AUSTRALIAN OFFSHORE
WIND: VICTORIA UNVEILS
ITS OFFSHORE WIND
POLICY DIRECTIONS
PAPER

07/03/2022

THE VICTORIAN OFFSHORE WIND POLICY DIRECTIONS PAPER

TheracetobecomeAustralia’s first offshore wind powerhouse hasintensified. On Friday 4
March 2022, the Victorian State Government unveiled its vision forarenewable future and
its plansto “spearhead” wholesale energy reform with its supportforan enormous 13 GW
of offshore wind. The Victorian Offshore Wind Policy Directions Paper (Directions Paper)

signpoststhe government’s ambitions to accelerate the development of Australia’s first
offshorewind industry, supportits 2050 net-zero goals and create jobs and economic
valueinVictoria. At the centre sits Australia’s first offshore wind farm, to be located in
Victoria.

ASTAGED APPROACH

The Directions Paper comes on the back of significant regulatory activity in the Australian
offshore wind space, with the passing of the Commonwealth’s Offshore Electricity
Infrastructure legislation in November last year, and an intensified discussion on how to
capitalise onthe country’srich coastal wind resources, both of which were explored in our
comprehensive article on the offshore wind industry: Unfurling the sails - the future of

offshore electricity investmentin Australia.

AnchoringVictoria’s vision for a sustainable future built on offshore wind are 3 staged
targets:

2GW by 2032;
4GW by 2035; and
9GW by 2040.
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Insupportofthesetargets, Victoria has pledged $40 million
through Round 1 of the Energy Innovation Fund to fund feasibility
studiesand pre-construction activities for three major offshore
wind projects, namely the Star of the South, Macquarie’s Great
Southern Offshore Wind Farm and Flotation Energy’s Seadragon
Offshore Wind Farm. The three projectssitin the “Gippsland
Zone” which, togetherwith the coastal areas off Portland in the
State’s west, will form the foundation of Victoria’s initial “13GW
opportunity”.

Theseregions present unique opportunities both from a natural
resource and human capital perspective. Close to existing grid
infrastructure and experienced workersin established coaland
offshore oiland gasindustries, the proposed offshore wind zones
are primed to meet the energy transition head on.

Proposed offshore wind farms

8 o

1. CliffHead, Cliff Head Break, WA

2. WAOffshore Windfarm Project, Binningup , WA
3. BunburyOffshore Winsfarm, WA

4. SAOffshore Wind Project, Great Australian Bight, SA
5. Bass,BurniePort, Burnie, TAS

6. Victoria Offshore Windfarm Project, VIC

7.  Spinifex, Portland,VIC

8. GreatSouthern,Bass Coast,VIC

9. Starofthe South,Woodside Beach,VIC

10. GreaterGippsland,VIC

11. Seadragon,Ninety Mile Beach,VIC

12. EdenOffshore, Eden NSW

13. Ulladulla, NSW

14. Illawarra, Port Kembla, NSW

15. Wollongong, NSW

16. Novocastrian, Port of Newcastle, NSW

17. Hunter Coast, NSW
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Theinitialtranche of offshore wind energy, aiming to deliver 2GW
by 2032, will be procured in the mid-2020s, with the first power to
be produced by 2028. The Directions Paper notes that this will
allow both Government and sponsorsto complete the necessary
developmentactivities, whichinclude:

+ Planning and approvals;
+ Procurement, supply chain and workforce development;
+ Stakeholder impacts;

+ The Commonwealth’s regulatory framework (the Offshore
Electricity Infrastructure framework); and

+ Enabling infrastructure such as ports and transmission.

DETAILS TO COME

Whilstthe Directions Paper outlines Victoria’s vision and throws
down the gauntlet for other States to follow, much like the
Offshore Electricity Infrastructure legislative framework - the
detailisyetto be unveiled. In particular, we will be interested to
seehow Victoria’s policy interacts with the Commonwealth’s
framework and whetherVictoria will prioritise near-shore
projectsin coastal waters (and therefore outside the
Commonwealth’s framework) or give equal treatment to
Commonwealth regulated projectsin territorial waters and which
merely traverse coastal waters to connect to Victoria’s onshore
grid.

Furtherinformation onthetargetforVictoria’s first offshore wind
tranche willbe announced later this year, with future offshore
wind tranchesto be planned, integrated and announced as part of
the State’s broader renewables program. Part of this will be the
publication of an “Offshore Wind Implementation Statement”
that will provide further details on:

+ The expected scale and timing for the first offshore wind
procurement;

+ Victoria’s approach to developing the transmission network to
provide offshore wind farms with access to the grid; and

+ Victoria’s approach to facilitate port upgrades to support wind
farm construction and operation.

ALOOKTOTHE FUTURE

Ultimately, Victoria sees offshore wind as an uncapped
opportunity to produce up to “33GW and beyond” dependingon
therate of technologicaladvancementin floating turbine
technology, with studies suggesting the Bass Straitaloneishome
to approximately 60GW of floating offshore wind capacity.

The Victorian Government will be administering a consultation
process regarding the Directions Paperand its broaderapproach
toestablishingan offshore wind industry. Thisis expected to
commenceinApril2022.

AsAustralia’s offshore wind industry begins to take shape, Gilbert
+Tobinwill continue to monitorand analyse the commercialand

regulatory environment.
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SETTING SAIL: AUSTRALIA
LAUNCHES DRAFT
OFFSHORE RENEWABLE
ENERGY REGULATIONS

23/03/2022

THE OFFSHORE RENEWABLE ENERGY INFRASTRUCTURE
REGULATIONS

In November 2021, the Australian Federal Government unveiled its legislative framework
foroffshore renewable energy generation and transmission infrastructure (see our article
Unfurling the sails - the future of offshore electricity investment in Australia for further

discussion). This legislative frameworkincluded the Offshore Electricity Infrastructure Act
2021 (OEIl Act) and Offshore Electricity Infrastructure (Regulatory Levies) Act 2021 which
were passed on 25 November 2021 and received royal assenton 2 December 2021. While
this legislation laid the foundations for a regulatory regime for offshore electricity
infrastructure, specifics were deferred to the associated regulations.

On 22 March 2022, exposure drafts of the Offshore Electricity Infrastructure Regulations
(Draft Regulations) and Offshore Electricity Infrastructure Licensing Scheme Guidelines
(Draft Guidelines), and the accompanying explanatory statements (including a Cost
Recovery Implementation Statement), were released on the Department of Industry,

Science, Energy and Resources’ (DISER) website. These documents are currently open for
public consultation until22 April 2022.
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THE OFFSHORE RENEWABLES INDUSTRY TAKES
SHAPE - THE KEY TAKEAWAYS

Whilst the Draft Regulations, Draft Guidelines and Cost Recovery
Implementation Statement will the be the subject of detailed
analysisand comment over the coming months, G+T’s initial
review of these documentsidentifiesanumber of aspects that will
be of key interest to sponsors, financiers and stakeholders of
offshore renewable energy infrastructure projects.

Merits criteria

The Draft Regulations elaborate on how the Minister may assess
the 3 merits criteriain the OEI Act,as well asintroducing a 4th
criteria-nationalinterest. The merits criteria are:

+ Technical and financial capability: the availability of technical
expertise and financial resources of the applicant. This
includes an assessment of the employees, consultants and
parent company. In demonstrating technical capability, the
applicant’s past experience in electricity infrastructure projects
will be considered (onshore, offshore or outside Australia).

+ Viability: the applicant’s commercial assumptions (including
project costs and returns) as well as commercial arrangements
such as the applicant’s route-to-market channels and key
upstream / downstream supply chain participants.

+ Suitability of the applicant: the applicant’s corporate
governance (such as policies, leadership and other related
factors) and compliance history (within and outside Australia).

+ National interest: the impacts on the Australian economy and
community (such as job creation, emissions reduction and
international relations), as well as national security and the
existing relationships with other users of the licence area.

These 4 merits criteriawould apply toalllicence types. Itis
importantto note thatthe factors described above are not
prescriptive (thatis, the Ministeris not bound to consider each of
them, and may consider any other factorsthat the Minister
considersrelevant).

Overlapping licence applications

Oneareaof key interest when the OEI Act was passed, was the
mechanism for dealing with licence overlap between applicants
and areas. The Draft Regulations provide that where multiple
feasibility licence applications overlap, the Minister will assess the
merits of each application. Ifthe applications are equal in merit
andtheoverlap cannot be reconciled (forexample, neither party
iswillingto amend theirapplication), the Minister may invite
financial offers to determine the successful applicant. When
coupled with the merits criteria, it seems likely that the higher
offer will be awarded the licence.
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Inthe context of budgeting, DISER made a prediction thatit would
receive 2-3 applications peryearacross the next 3 financial years.
However, it remains to be seen how often overlaps will arise in
reality and how many of these will be resolved through the bidding
process.

Form of licence application

The Draft Guidelines describe that each application will need to
include locationinformation (maps, coordinates and area) as well
as certain specifics of the planned project (type, capacity, life span
and construction costs).

Ultimately, licence applications will need to take the form that s
published on the National Offshore Petroleum Titles
Administrator’s (NOPTA) website - a draft of which has not yet
beenreleased.

Fees

Licence applicants will be subjectto 2 fees,and 3 annual levies, a
summary of whichistabled below. The final quantum of each
charge hasnotyetbeenset.

What? To who? How is it calculated?

Licence application NOPSEMA  Per licence application

fee

Application fee per NOPTA Per action

specific action (e.g.

lodging a Manage-

ment Plan)

Annual Licence Levy NOPSEMA  The base fee varies according to
the type of licence. The base fee
applies for the 1st 100km2, and
increases the larger the licence
areais

Annual Common- DISER The fee varies according to the

wealth Levy type of licence

Annual Compliance NOPTA The base fee varies according to

Levy the type of licence. The base fee
applies for the 1st 100km2, and
increases the larger the licence

areais
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Ascanbeseen,therewill beanumber of regulatory costsincurred
when making submissions, and eventually constructingand
operating an offshore project.

WHAT’S NEXT?

Thereseemsto benodeceleration forthe Australian offshore
electricity sector, as therelease of the Draft Regulations comes
hotonthe heels of Victoria’s Offshore Wind Policy Directions
Paperon4 March 2022, in which the Victorian State Government

unveileditsvisionforarenewable future anditsplanto
“spearhead” wholesale energy reform with an enormous 13 GW of
offshore wind.

Fornow, industry hasits chancetorespond. The Draft Regulations
will be subject to public consultation viaasubmissions process
until22 April2022.

Gilbert+Tobin will continue to monitorthe commercialand
regulatory environment, sharing our perspectiveson regulatory
and approval pathways, financingand project structuring. If you
have any questionsinrelation to offshorerenewable energyin
Australia or the Draft Guidelines, we would be delighted to assist.
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HOISTING THE SAILS:
CHARTING AUSTRALIA’S
OFFSHORE WIND
LEGISLATION

08/12/2022

AUSTRALIA’S OFFSHORE ELECTRICITY INFRASTRUCTURE
REGULATIONS IN 2022

The Offshore Electricity Infrastructure Regulations 2022 (Cth) and Offshore Electricity
Infrastructure (Regulatory Levies) Regulations 2022 (Cth) (the Regulations) cameinto
forceon2 November2022. This followed the release of draft Regulationsin March 2022

and a public consultation process. Gilbert + Tobin was the only law firm to make a public
submission on the draft Regulations. Gilbert+Tobin’s submission can be found here:
Offshore electricity infrastructure framework: regulations and cost recovery.

Thisdocument provides an overview of Australia’s offshore wind regulatory framework
and comparesthe final Regulations with the draft Regulations. Whilst the final
Regulationsincorporate somefeedback from the public consultation process, there
remain someissuesthatwill need to be closely monitored by Government, industry
participants, investors and stakeholders so that the offshore wind industry can be
successfully developedin Australia.

BACKGROUND

The Offshore Electricity Infrastructure Act 2021 (Cth) (OEI Act) establishes a legal
frameworkto enable the construction, installation, commissioning, operation,

maintenance, and decommissioning of offshore renewable energy generation and
transmissioninfrastructure (OREI) inthe Commonwealth offshore area. The OEI Act
commenced on2 June 2022 and hasresulted intheannouncement of several new
offshore wind projects. The OEl Act provides for the making of regulations for the OREI
licencing scheme, spatial datum provisions, arrangements for pre-existinginfrastructure
andtheapplication of fees and levies.
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The Government has said that the aim of the OEI Act and Regulationsis to provide a consistent and transparent regulatory regime for
thefull lifecycle of OREI developments, and ultimately a pathway to de-riskinginvestments and reassuring sponsors, financiers, and

broaderstakeholdersalike. The need for this consistency and transparency was emphasised by a number of key speakers at the recent
Informa Offshore Wind Conference held in Melbourne on 15and 16 November 2022, which we attended.

LICENCING REGIME

The OEl Act prohibits the construction and operation of ORElin the Commonwealth offshore area without a licence. The OEI Act sets out
three pathways for licensing to accommodate arange of potential types of development (For further discussion, see our article

Unfurling the sails - the future of offshore electricity investment in Australia for further discussion).

The Regulations set out the details of the licensing scheme for OREL. This licensing scheme establishes a system for licence applications,
offeringand granting of licences, variations to licences, extension of licences, transfers of licences, and changesin control of licence

holders. The licensing schemeis administered by the Offshore Infrastructure Registrar, who maintains a register of licences and

manages the licence application process.

Beforealicence canbe granted, an area must first be declared appropriate for OREI. This processincludes a thorough due diligence and
a60-day consultation period in which the Ministeris required to consider the submissions put forward. Once the Ministeris satisfied an
areaissuitable for OREI, the Minister may declare an areaindefinitely or for a limited period. Following the declaration, the Minister will
inviteapplicantsto eitherapply fora Research or Demonstration Licence or a Feasibility Licence asillustrated below.

MINISTER

AREA IDENTIFICATION DECLARATION
The Department of Industry, Science, The Minister declares an area suitable for
Energy and Resources (DISER) conducts »| OREI either indefinitely or for a limited >

MINISTER

a due diligence assessment and public period.
consultation (60-day period).

INVITATION TO APPLY FOR
FEASIBILITY LICENCE

A competitive assessment process occurs
whereby applicants need to satisfy several
criteria.

Therearethree pathwaysto grant ofalicence. The diagram below sets out these pathways. The applications are assessed against a

broad merit criterion, allowing the Minister to consider a range of factors (as set out below).

TRANSMISSION AND INFRASTRUCTURE STREAM

*No declaration required

KEY CONSIDERATIONS REGULATOR

REGISTRAR

APPLICATION FOR FEASIBILITY FEASABILITYLICENCE

In assessing an DESIGN NOTIFICATION
RECISITRAR application for a licence, SCHEME
— matters to be considered
APPLICATION FOR TRANSMISSION TRANSMISSION AND by the Minister under the Mandatory for all
AND INFRASTRUCTURE LICENCE INFRASTRUCTURE LICENCE merit criteria include: commercial projects
Over the counter application Variable term equal to asset life 1. The technical and
financial capability
that the applicant MANAGEMENT PLAN E
has or likely to have Required before any %
to carry out the infrastructure can be w
RESEARCH AND DEMONSTRATION STREAM proposyed project Lyl installed o
: =4
*Not a competitive process 2. The likely viability of Covers: %
the project « Work, health and s
i (e}
RECIERAR 1 | 3 Thesuitabiityortne | [ | Safety requirements o
applicantto hold a ronmenta =
APPLICATION FOR RESEARCH AND | | RESEARCH AND — licence N requirements &
DEMONSTRATION LICENCE DEMONSTRATION LICENCE * Operational plans 3
o 4. Whether the « Consultation 8
Over the counter application 10 year term proposed prokect is « Decommissioning cost a
in the national estimate COMMERCIAL
interest LICENCE
5. Other relevant 40 year term
5 5 3 matters as
COMMERCIAL STREAM .
determined by FINANCIAL SECURITY
*Competitive process Minister AGREEMENT

To be commensurate to
the full cost of

 — decommissioning
installed infrastructure

LICENCE
7 year term

Submitted to and assessed by the
Regjistrar

Source: NOPSEMA's Offshore Electricity Infrastructure Framework Regulatory Process Map
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PUBLIC CONSULTATION FEEDBACK OF DRAFT
REGULATIONS AND THE GOVERNMENT’S
RESPONSE

Generally, submissions were supportive of the Regulations.
However, they highlighted a number of gaps and omissions. Ata
high level,industry participantsfelt that the Regulationsin some
areasdid not provide the requisite certainty and comfort needed
toinvestinand develop OREIl projects. Much of the feedback was
around developing more defined and clear processes for the
granting of licences, financial offers, overlapping applications and
the declaration process. The keyissuesraised and how the
Government responded are set out below.

1. Merits criteria - Matters to be considered by the Minister
when considering a licence application

Generally, it was submitted that the Regulations required further
detail asto the specific factors thatwould be assessed and
considered by the Minister when evaluatingan application fora
grantofalicence,and the formtheapplication should take. In
particular, stakeholders were concerned with the requirement to
demonstrate an OREIl project’s ‘route to market’ viability. It was
submitted that the draft criteria did not give enough guidancein
thisregard, especially in view of the presently uncharted interplay
between State and Commonwealth regulation regarding OREI
approvalsand grid connection.

The Regulations provide additional guidance on criteria that may
be takenintoaccountby the Minister when consideringa licence
application. Forexample, the Minster may take into account past
performancein otherlargeinfrastructure projectsin Australia or
internationally, or past financial performance. Additionally, under
the limb of National Interest, the Minister may consider the
project’simpactonand contribution to the Australian economy
and local communities, whether the projectis likely to be
delivered within areasonable time,and whether projectis likely to
make efficient use of the licence area. However, the Minister
retains broad discretionsin relation to grant of a licence.
Therefore the pathway to approval remains unclear.

2. Procedure for declaration of an offshore renewable energy
area

Anumber of stakeholders expressing a desire for more guidance
concerningthe Minister’sdeclaration process. However, the final
Regulations did notinclude any additionalinformation around
how potentialapplicants can participate more activelyin
identifying areasfor declaration.

We considerthisto be alostopportunity for both Government and
proponentsalike, particularly given the potential to maximise
industry and Government data and analysis regarding the
suitability of a potential OREl area. In practice, we still see
potential benefits for proponents proactively engaging with
regulatorsearlyintheirassessment process-inourexperience,
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such processestypically resultin better outcomes for
stakeholders.

3. Overlappinglicences and revision of applications

Oneofthe more substantive changes to the Regulations deals
with overlapping licences and how such a conflict would be
resolved. The Regulations clarify how an overlapis determined
and the mattersthe Minister must have regard to when assessing
overlappingapplications. Thisisastepintherightdirection.
However,the limbs are broad and leave much to the discretion of
the Minister. Theyinclude:

+ technical and financial capability that the applicant is likely
to have, or to be able to arrange to have, to carry out the
proposed commercial offshore infrastructure project;

+ likely viability of the proposed project;

+ suitability of the applicant to hold the licence;

+ national interest; and

+ any other matter the Minister considers relevant.

Additionally, the Regulationsinclude arevision mechanism
whereby proponents of overlappinglicenses are given the
opportunity to revise the boundaries of their proposed OREI
developmentand resubmit theirapplication. The Government
has noted thatallowing project developersthe option of revising
boundaries so projects can co-exist, promotesindustry
collaboration and can potentially resultin achieving more
cost-efficient projects. We consider this a pragmatic change,
providing a measure of flexibility to the application process and
allowing overlapsto beresolved before triggering the financial
offer process. While flexibility can be beneficial to the private
sectorinthissense, the potential overlapping of boundaries does,
initself, create theriskandissue of wake impacts between
projects. Thatcan be a material source of both technicaland
performance difficulties, as well we controversy between
competing projects. It may have been betterfor the Regulatorto
have taken more proactive stepsto simply avoid the possibility of
theseimpactsarisingin thefirst place. In our experience, wake
impact managementand analysis will likely slow delivery of
neighbouring oradjacent projects.

4. Financial offers

Oneaspectofthe Regulations that received significant feedback
during the public consultation process wasin relation to how bids
areconducted and valued inrespect of overlapping applications
which cannotbe otherwiseresolved.

The Regulationsnow include a new section, “Procedure for
dealingwith financial offers”. Thissection sets out how bids will
bevalued, ranked and considered. Interestingly, the Regulations
have not followed the price-capped bidding model which has
been recently utilised in the successful ScotWind auctionsin the
United Kingdom. Instead, unless specified otherwise, the
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Minster’sinvitation will require financial offers to be made by secret auction with a single round of uncapped bids. In our view, the
revised financial offers procedureis designed to reward those who are confidentin their development and the commercial viability of
the particular project (noting the project will be in the pre-feasibility stage of development at the time of auction).

Giventheuncapped bidding model, we expect stakeholders will be concerned with the possibility any follow-on pricing regulation
dealing with the effect of high bids on future electricity prices, which has been of key concernin the recent auctions for offshore wind
capacityinthe United States. The final Regulations and explanatory materials are silent on this point.

5. Change in Control (CiC)

Again, feedback onthedraft Regulations was that they required more clarification regarding how the regulator will approach CiCissues.
Industry noted the opportunity to nominate potential CiC within afew months of a licence application but recommend the Regulations
go astep furtherto enable potential CiC to be carved outincludingwhere the licence moves from one fund to another within the same
corporate group orwhere a party’s share of ownershipin a project changes when certain milestones arereached. The Governmentdid

not make any substantive changesto the CiC/transfer of licences provisions.

Feesand leviesunderthe OEIAct

Finally, the Regulations provide the amount of fees for dealing with certain applications made under the OEI Act.

Applicationand Levy fees
item | Kind of application Fee Levies (paid for each period of 12 months for which licence is
held)
+ Annual licence levy - $120,000 + $1,000 per 10 km2 of licence
area over 100 km2;
1 Application for afeasibility licence $300,000 + Annual compliance levy - $100,000 + $5,000 per 10 km2 of
licence area over 100 km2; and
+ Annual Commonwealth levy - $513,342.
+ Annual licence levy - $150,000 + $2,000 per 10 km2 of licence
area over 100 kmz2;
2 Application foracommercial licence $350,000 + Annual compliance levy - $300,000 + $10,000 per 10 km2 of
licence area over 100 km2; and
+ Annual Commonwealth levy - $295,186.
+ Annual licence levy - $120,000 + $1,000 per 10 km2 of licence
area over 100 km2;
Application f hand .
3 i ‘ora.researc an $300,000 + Annual compliance levy - $100,000 + $5,000 per 10 km2 of
demonstration licence .
licence area over 100 km2; and
+ Annual Commonwealth levy - $295,186
+ Annual licence levy - $120,000
Applicationforat issi d
4 . pplication orj‘:\ ransmissionan $300,000 + Annual Compliance levy - $100,000
infrastructurelicence
+ Annual Commonwealth levy - $295,186
5 Applicationto extend thetermofalicence | $36,500 -
6 Applicationtovaryalicence $36,500 -
7 Applicationtotransferalicence $35,500 -
Application f lofch i
8 pplica |or1 orapproval of changein $35,500 )
controloflicence holder
9 Applicationto surrenderalicence $22,500 -

Gilbert+Tobin will continue to monitorthe regulatory environment, sharing our perspectives on regulatory and approval pathways,

financingand project structuring. Ifyou have any questions, we would be delighted to assist.
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OFFSHORE WIND
FEASIBILITY LICENCES:
THE NEW GUIDELINE

19/12/2022

On 19 December2022,the Australian Government formally declared Bass Strait off
Gippsland, Victoria as Australia’s first offshore wind zone and announced that feasibility
licence applications for offshore wind projectsin the Gippsland area will open soon. This
note provides an overview of how the Minister will approach assessing applications for
feasibility licences. For more information, please see our previous article, Hoisting the

Sails: Charting Australia’s offshore wind legislation.

EXECUTIVE SUMMARY AND KEY TAKEAWAYS

On8December2022,the Department of Climate Change, Energy, the Environmentand
Water (DCCEEW) released the Guideline: Offshore Electricity Infrastructure Licence
Administration - Feasibility Licences (Guideline). The Guideline provides further detail
ontherequirementsand processes relating to feasibility licences under the Offshore
Electricity Infrastructure Act 2021 (Cth) (OEI Act) and the Offshore Electricity Infrastructure
Regulations 2022 (Cth) (OEI Regulations). In the future the DCCEEW intends to release
further guidance onthe other licence types (commercial, research and demonstrated,
andtransmission andinfrastructure).

The Guideline provides a helpful level of detail to the merit criteria that was lacking from
the OEI Actand the OEI Regulations. Key takeaways include:

Comprehensive application - the more specific and comprehensive the application,
the better (eg. specificity on plans, schedules, risks, uncertainties, funding, forecasts,
stakeholders);

Comprehensive PDP - the project development plan should be detailed and
comprehensive, including details on the key risks and uncertainties for the proposed
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offshore infrastructure project (Project) and activities to be undertaken during the feasibility licence term and how they will support
a timely final investment decision (FID);

+ Indifference to certain factors - “indifference” (from a merits perspective) of various factors such as taking early steps to meet
environmental approval requirements as well as whether the Applicant’s expertise is in-house or sourced from external advisers /
consultants; and

+ Demonstrated experience - emphasis is placed on “demonstrated experience” (both in Australia and internationally) when
assessing expertise.

The Guideline also provides helpful commentary on other aspects of the feasibility licence such as financial offers, conditions and

changein control (discussed further below).

The Guideline goes some way to addressingindustry feedback on merit criteria for feasibility licences applications. However, certain
other matters remain uncertain for proponents.

INITIALASSESSMENT

Afterreceivinganapplication, the Offshore Infrastructure Registrar’s (Registrar) initial screening assesses the following requirements
inrespectofanapplicantforafeasibility licence (Applicant):

+ Eligible person - the Applicant is an “eligible person”;

+ Application fee - the Applicant has paid the application fee;

+ Approved form - the application is made using the approved Feasibility Licence application form;

+ Timeframe - the application is made within the timeframe specified in the invitation to apply; and

+ Project - the application describes the Project to be assessed under the licence, and contains any other information or documents
required by the application form or specified in the invitation.

MERITCRITERIAFOR OEI LICENSE APPLICATION
Indecidingwhetherto grant a feasibility licence the Minister must be satisfied that:

+ granting the licence would be consistent with any conditions that apply to the declared area; and
+ the application meets the merit criteria.

Thetable below provides a high level summary of the guidance provided in the Guidance on the merit criteria.

Statutory factors
the Minister may Factors affecting merit of the application Other guidance
consider
1. Technicaland financial capability
+ Fields of expertise considered include:
- engineering (civil, mechanical, project, electrical
/ electronic and instrumentation, aerospace /
aeronautical);
Technicaladvice + Demonstrating quality and availability of expertise. )
availableto . - construction, manufacturing, logistics and

Demonstrating (either the Applicant’s or its external
Applicantto: (i) advisers’) experience in:
assessthe - commercial, project management, governance

- simil jects (in Australi ffsh faili
(a) feasibility of the simiar pI’OJ.eC ° (!n ustratia or.o shore) or, fai |n.g and planning / scheduling, stakeholder
. .. that, experience in large-scale infrastructure projects;
Project;and (ii) engagement;

procurement;

and
carryoutthe R - environment and work health and safety; and
Projectas - delivering preferred technology.
. . ) ) ) . - risk assessment / management and audit,
proposed + Holding other licences (in Australia or internationally).

inspection and quality assurance.

+ No preference for expertise that is internal to the
Applicant or externally sourced (via advisers /
consultants).
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Financial
resources
availableto
Applicant

Having funds in place (in the Applicant’s own account) for
at least 150% of the estimated cost of the Project for the
next 12 months.

Having a detailed funding plan on how the Project’s
remaining funding needs will be met.

4

Funds should be in cash, cash equivalents or
undrawn debt facilities. Failing that, other forms of
funds can be considered (eg. guarantees).

Applicant’s ability
tocarryoutthe
project

If the Applicant has other project interests / licences, it
has sufficient resources to meet competing demands.

Applicant’s ability
todischargeits
obligations
relatingto the
licence

Defined team structure and responsibilities.

2, Project viability
+ Key risks and uncertainties include:
Fea5|b|l|ty activities are designed to address key risks and - site/ resource considerations (geotechnica[ and
uncertainties leading towards the FID. geophysical uncertainties, soil / seabed matters
c lexitvof th Applicant is able to address the conditions of the etc.);
omplexity of the
(@) Proj:ct y declared area. -~ technology and infrastructure considerations
The application is specific and comprehensive in (engineering, installation etc.); and
detailing key risks and uncertainties. - supply chain assumptions.
The PDP is robust, comprehensive and specific. + This criterion is assessed on a phase-by-phase
basis.
The Applicant’s preferred option for supply /
transmission is likely to be viable.
Specific offtake / supply options are identified for further
Route-to-market . P L /supply p. .
(b) . investigation, and the Applicant has detailed plans / -
forthe Project . L
schedules for such investigation.
The application comprehensively covers route-to-market
options and associated risks.
The Project’s financing methods, construction schedules,
commercial assumptions, production forecasts and
cashflow forecasts are reasonable. + The Minister considers this criterion more
i Cost and price estimates are reasonable in light of holistically, relying heavily on its assessment of
Estlmatet:l industr szandards & “reasonableness” (ie. the Minister does not take a
(c) cor:llnira-alr:turn y ’ bright-line approach).
ontheProjec Uncertainty ranges are refined and appropriate, and the . . .
I y 8 I PP p.| . + The Minister considers base, low and high case
PDP contains plans to address key uncertainties. .
scenarios.
The application demonstrates a clear path to finalising
requisite commercial agreements.
The application specifies plans and schedules to address
any other issues relating to the Applicant’s: * Thereis no benefit to commencing the
Any other matters . . . . Environment Protection and Biodiversity
(d) identified environmental, State / Territory and energy )
relevant ) Conversation Act 1999 (Cth) referral processes
regulator consent requirements; and el
impacts on relevant stakeholders and users of the area.
3. Sustainability

Pastperformance
inother
infrastructure
projects

The Applicant has a history of compliance and positive
financial performance in other projects.
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Applicant’s past
financial
performance

+ The Applicant meets at least one of the following

criteria:
Criteria Previous 3-year average
(USD million)

Annualturnover >300

Netassets >100

Cashatbank >300
Assets/fundsunder >500

management

Undrawn debt facilities >300

Applicant’s

The Applicant’s Board has an appropriate size, and the
Applicant can demonstrate appropriate experiences, skills,
commitment and knowledge of the entity / industry within
its Board.

The Applicant implements principles of a recognised
corporate governance code that provides for:

(c) corporate -
governance - clearly defined roles and responsibilities with a regular
review process; and
- asound risk management framework.
The Applicant has appropriate audit processes to verify the
integrity of corporate reports.
. . + Past offences are assessed in the context of the
The Applicant does not have any history of bankruptcy, L ) . .
Other matters . . . . . ) application and Project (ie. certain offences
(d) insolvency, administration, disqualification (from managing K .
relevant . with no relevance to the Project may have
a company) or criminal offence. - . o
limited bearing on the application).
4, Other criteria
The Project has a positive impact on Australia’s economy
and / or local communities (ie. socio-economic benefits),
including a combination of:
- broader economic impact;
Nationalinterest ~ Australian job creation; + The application should provide preliminary
(a) - regional development; forecasts of its anticipated socio-economic
factors h i
- Australian content; benefits.
- contribution to grid supply;
- energy security;
- emissions reduction; and
- benefitting international relations.
+ Thisis a separate assessment to the Foreign
(b) Nationalsecurity The Project does not pose any national security issues. o P ) '8
Investment Review Board (FIRB).
+ The timing of the Project should be supported
The Project can be delivered within a reasonable time. & J . PP
© Timingof the by a robust and comprehensive PDP.
c . The application can demonstrate capacity to achieve its
Project o PP ,I . P I v evel + This criterion is assessed on a phase-by-phase
timing despite other project interests / licences held. basis
The Applicant demonstrates good utilisation of the area
Efficient use of the (ie. high GW output) in light of the proposed infrastructure
(d) Commonwealth layout, spacing and operational area. -
seabed area The proposed infrastructure layout is specific and
considered.
Conflicts with The application considers potential conflicts with other Otherusersinclude: defence; shipping; aviation;
(e) otherusersofthe users of the area and proposes means to investigate / fishing; native title; local communities; oiland gas or
area mitigate the conflicts. greenhouse gasusers;and otherlicence holders.
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OVERLAPPING AREAS AND FINANCIAL OFFERS

Ifthere aretwo or more overlapping applications that could be
offered licencesif not forthe overlap (and each of the applications
meetsthe meritcriteria), Applicants will be invited to revise and
resubmit theirapplicationstoremovetheoverlap. Each Applicant
willbe told the other Applicant’s (i) identity; (ii) type of Project;
and (iii) any other detail that the Registrar considers reasonable.

Ifthe resubmitted applications do not resolve the overlap, the
Applicantswill beinvited to submit a financial offer. Financial
offersare received on aninvite-only basis (unsolicited offers will
berejected).

Iffinancial offers are invited, the Minister may only offeralicence
tothe Applicantwith the highest financial offer. The merits of the
application will not be considered (ie. the Minister’s consideration
is strictly monetary). Inthe event of equal financial offers, the
Minister may either:

+ offer the licence to an Applicant who has no other overlap
other than the one in question; or

+ invite further rounds of financial offers (failing that, offering
the licence at the Minister’s discretion).

LICENSE CONDITIONS IN OEI ACTAND OEI
REGULATIONS

Thelicence holder must comply with the conditions under the OEI
Act,including payingthe applicable levy, reporting requirements,
complying with the management plan and complying with
conditionsonthedeclared areaand underthe licensing scheme.

Additionally, the Minister has discretion toimpose such licence
conditions asthey seefit, including:

+ compliance with the OEI Act, OEI Regulations, and Offshore
Electricity Infrastructure (Regulatory Levies) Regulations 2022
Cth);

+ compliance with the type of Project proposed in the
application (e.g. a requirement to assess the feasibility of a 1
GW fixed offshore wind farm project in the licence area); and

+ further reporting obligations.
CHANGE IN CONTROL

Asnotedinouranalysis of the draft Regulations, a number of
stakeholders expressed adesire for further clarity on changein
control (CiC) issues. The Guideline has provided further colouron
the Regulator’sapproach towards dealing with CiC transactions.

The DCCEEW has provided the approved application form
required fora CiC. Importantly, CiCapplications are assessed
againstthe merit criteria above, subjecting future owners of
licence holders to the samerequirements as the original
Applicant.

G' ‘ GTLAW.COM.AU

The Guidelinedoes notaddressindustry feedback onintergroup
restructures being potentially captured by the CiC regime. This
may impede common funding activities for offshore electricity
infrastructure projects. It remainsto be seenifthe Australian
Governmentwill addressthisissue.

OTHER MATTERS

The Guideline: Offshore Electricity Infrastructure Licence
Administration - Feasibility Licences provides furtherinformation
on extensions, variations, cancellations and surrenders of
licences. Further details regarding these matters can befoundin
the Guideline.
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AUSTRALIATO MOVE ON
CLIMATE AND ENERGY
POLICY

24/05/2022

Theelection of a Labor government (whether majority or minority) is likely to herald a
suite of changes to Australia’s climate change laws and policies and significantinvestment
inrenewable energy and the energy transition. Labor will be seeking toimplement its
PoweringAustralia plan, but may be required to go further and faster in terms of ambition
and transition, given the likely influence of the Greens and Independents on the cross-
benchinboththe House of Representatives and the Senate.

Below we provide an overview of the key policy positionsincluded in the Powering
Australia plan and provide our analysis on how negotiatingitsimplementation may
impactuponbusiness.

EMISSION REDUCTION TARGETS

Following lastyear’s bipartisan announcement committing Australia to net zero by 2050,
Labor has committed to enhance Australia’s medium term climate ambition with a target
of achievingemissionsreductions of 43% on 2005 levels by 2030, with net zero in the
Australian Public Service (excluding security agencies) by 2030. These targetsare below
those proposed by the Greens, who are pressing foremissions reductions of 75% on 2005
levels by 2030 and net zero by 2035 and a number of the ‘Teal’ Independents who have
campaigned on atleast50% and in some cases 60% emissions reductions by 2030.

Laborwill look to legislate its mid-term target, if possible. This raises the question of what
otherelements mightbeincludedina Climate Change Bill. In2021, Zali Steggall
introduced a private member’s bill the Climate Change (National Framework for
Adaptation and Mitigation) Bill (Steggall Climate Bill) which provided a framework for
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legislating climate change targets and emissions budgets, based
onindependentadvice from a new Climate Change Commission.
Theframework proposed in the Steggall Climate Bill was based
uponsimilarapproachesadoptedinthe UKand Victoria, witha
clearidentification of guiding principles for decision making,
informed by periodic climate change riskassessment. Anumber
ofthe Teal Independents have expressed their support for the
Climate Bill, which may be reintroduced by Ms Steggall again this
year. We would expect Laborwould seek to bring forward its own
legislation as part of a wider package addressing other measures
outlined below, but elements of the Steggall Climate Bill may be
influentialin shapingthat position.

SAFEGUARD MECHANISM

The Safeguard Mechanism established under the National
Greenhouse and Energy Reporting Act 2007 (Cth) (NGER Act) had
soughttoregulatethedirect/scope 1 GHG emissions of
approximately 210 large greenhouse gas (GHG) emitting facilities.
The Mechanism operates by setting a baseline for each facility
(originally linked to historical reported emissions but more
recently transitioned to reflect prescribed production variables
and defaultemissionsintensities) and requiring the facility to
keep GHG emissions within that baseline number. Ifthe baseline
numberis exceeded, the facility is required to surrender
Australian Carbon Credit Units (ACCUs).

The Safeguard Mechanism has been criticised in that, because of
therelatively generous levelsthat baselines are set at, it does not
incentivise emissionsreductionsorotherwise provide carbon
pricingsignalsto high emittingindustries. Labor hasindicated
thatitwill adopt the Business Council of Australia’s (BCA)
recommendation that ‘emission baselines be reduced predictably
and gradually overtime’. To do so, Labor will ask the Department
of Industry, Science, Energy & Resources (DISER) and the Clean
Energy Regulator (CER) to determine revised baselines foreach
facility in close consultation with industry. Of note, itis not
proposed thatthethreshold for the application of the Safeguard
Mechanism, currently setat 100,000 t CO2-e direct emissions will
be altered, which would mean that no additional facilities would
be covered.

The baseline setting process will be challenging as facilities in
different sectors need to manage arange of factors whichimpact
upon their GHG emissions and the ability to decarbonise without
significant changesto operations and/or capital investment.
Applying a ‘onesizefitsall’ approachis unlikely towork and
DISER/CER will need to sensitively negotiate the variances within
and between facilities.

Inreviewing and setting new baselines for facilities, consideration
willalso need to be givento those industriesthatare energy-
intensive and trade-exposed (EITE). Historically, concessions have
been givento sectorssuch assteel,aluminium, cement, glassand

G' ‘ GTLAW.COM.AU

natural gasto manage the constraints they facein passing
through carbon costs. However, the likely introduction of carbon
borderadjustment measures (CBAM) in Europe and other
developed economies, mayimpact uponthe scope to push for
EITE protections domestically.

In 2020, the Report of the Expert Panel examining additional
sources of low cost abatement (King Report) recommended the
piloting of a new ‘below-baseline crediting arrangement’ that
would provide credits to facilities who reduce their emissions
below their Safeguard baselines by undertaking ‘transformative’
abatement projects. DISERreleased a consultation paperonthe
proposed crediting approachin August 2021, (see our previous
analysis here - Australia’s proposed Safeguard Crediting

Mechanism: Anincentive for emissions reduction) but updated

details following that consultation are yet to be released. Labor
hasindicated its general supporttoinclude tradeable credits for
companiesthatstay below their baselines. However, we expect
further consideration to be given to how a safeguard crediting
mechanism would operate with the existing Emissions Reduction
Fund (ERF).

EMISSIONS REDUCTION FUND

Overthe past9years, the ERF has operated as the main scheme to
incentivise emissions abatement and sequestrationin Australia.
Underpinned by the Carbon Credits (Carbon Farming Initiative) Act
2011 (Cth) (CFI1Act), the ERF has operated primarilyasa
purchasing fund to procure ACCUs by the Commonwealth, butin
the past12-18 months hasalso seenanincreasein purchases by

companieslookingto retire ACCUs against their own corporate
emissionreduction targets.

Theintegrity of the ERF has been the subject of close scrutiny this
year, with the former Chair of the Emission Reduction Assurance
committee (ERAC) and the Australia Institute raising concerns
aboutthevalidity of abatement generated by certain
methodologies and the governancerole played by the CER. Wider
concerns havealso beenraised by industry participants about the
decision of the CER to allow for the exiting of fixed price contracts,
amove which saw the ACCU price fall significantly in March 2022.

Respondingtothese concernsabout theintegrity of the ERF, Labor
hascommitted to ‘undertake ashortreviewinto ACCUsto ensure
theirintegrity, consistency with agriculturaland other objectives,
and contribution to environmental, economic and other benefits
like biodiversity’. The Greens have also referred concerns about the
ERFtothe Auditor General. Giventheimportance of providing
stability and certainty forthe carbon market, we would anticipate
an ERF Review to beinitiated fairly quickly, with terms of reference
thatwill likely look at governance arrangements for the ERF and
processesrelated to method development. Dependinguponthe
outcomes of such areview, we could see some structural change to
theadministration of the CFIAct.
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There does, however, remain bipartisan support fora domestic
offsets scheme underpinned by the CFIActand Labor has
indicated thatitwill continue to purchase ACCUs throughits new
Poweringthe Regions Fund (see below). If more ambitious 2030
emissionreduction targets are legislated, and the Safeguard
Mechanism baselines tightened, we would anticipate increased
demand for ACCUs for both compliance and voluntary purposes.

Aparticularfocus of new project development will, we expect, be
linked to projects that deliver multiple co-benefitsin terms of
resilience and biodiversity and also those projects that support
thedeployment of new technologies. Intheregard, we note that
some Teal Independents have called for an expansion of
agricultural methodologies for the ERF to further support low
emissions agricultural practicesand technologiesand the
establishment of a‘Commonwealth Sequestration Scheme’
offering concessionalloans and grantsto landownersto support
theroll out of native species plantings.

CLIMATE RISKDISCLOSURE

There has been much discussion amongst corporate Australia
aboutthe expectations of regulators such as ASICand APRAwith
respectto climate-related risk disclosure. Whilst both regulators
have provided guidance on reporting and disclosure, the
application of frameworks such as the recommendations of the
Taskforce on Climate-related Financial Disclosures (TCFD)
remainsvoluntary. With anumber of countriesintroducing
mandatory climate-related risk disclosure, aligned with TCFD,
suchasthe EU, UK, New Zealand, Singaporeand Hong Kong - and
the US poised to follow suit with a recent proposal from the SEC
(seeourarticle - The effect of the SEC’s proposed climate-related
disclosures on Australian companies), not to mention the
International Sustainability Standards Board (ISSB) developinga

global baseline of climate and sustainability disclosure standards,
itislikely thiswill be a key area of policy development this year.

Labourhasstated that it will ‘take awhole of government
approachtoclimaterisk disclosureinthe public sector,aswell as
working with regulatory agencies, businesses, unions and
investor groupsto ensure climaterisk disclosure and
management are at the centre of the modernisation of the
economy.’ Thistype of approach aligns with the position
advocated forinthe Steggall Climate Bill. We note the Greens have
also proposed a transition to mandatory climate risk reporting for
ASX300 companies, heavily exposed companies, large private
companies, superfunds, banks, insurers and multinationals
operatinginAustralia from 2021-22 onwards. Whilst that
timeframeisunlikely to be met, mandatory reporting may well
forma partofdisclosure regimesin the nearterm. Some of the key
issuesthatwill be openfordiscussion are, the extentto which
disclosures may extend to value chain /scope 3 emissions, and
whether safe harbour provisions may apply in respect of those
disclosures (as proposed by the SECin the US).
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RENEWABLE ENERGY

Laborhas proposedsignificantinvestmentinto new renewable
energy projectsand technologies. Labor will be looking to invest
$20 billion forthe upgrade of the electricity grid soit can handle
more renewable power through a new ‘Rewiring the Nation
Corporation’ (RNC). The objective of RNC would be to provide a
centrally coordinated process and low-cost financing for new
electricity infrastructure - enabling the construction of high
voltageinfrastructure to be brought forward, forexamplein
supportofrenewable energy zones. With the proposed unlocking
ofinfrastructure, Laborhas modelled that the Powering Australia
planwould achieve 82% renewable energy penetrationin the
National Energy Market by 2030 (up from 68% under business as
usual). This level ofinvestment will be significant forindustry,
enablinganumber of major transmission and interconnector
projects offthe ground, along with associated generation
projects.

Otherfunding announcements forrenewable energy made during
the campaignincluded up to $3 billion from the National
Reconstruction Fund to support renewables manufacturingand
the deployment of low-emissions technologies and co-
investment of up to $100 million for 85 solar banks and the
installation of 400 community batteries across Australia. This
investmentis coupled with funding for apprenticeships and skills
programs to assist with a transitioning workforce.

The Laborrenewable energy policyis broadly consistent with that
advocated forbythe Greensand Independents, although not
unexpectedly the Greens are seeking a more rapid transition to
100% renewable energy.

Where policy positions divergeisin respect of the continued role
of fossil fuels during the transition. Labor has been silent on future
coaland gasdevelopment, whereasthe Greensand some
Independents are calling foranimmediate ban the construction
of new coaland gasinfrastructure; the phase out of mining,
burning and export of thermal coal by 2030 and the removal of
subsidiesto coal, oiland gas corporations. These issues will
remain vexed, particularly in States such as Queensland and
Western Australia, where anumber of large-scale coaland gas
projectsareinthe pipeline.

POWERING THE REGIONS AND THE NATIONAL
RECONSTRUCTION FUND

In addition tothe RNC, Labor has proposed the repurposingand
establishment of two new funds. The Powering the Regions Fund
(PRF)isintended to deploy uncommitted funding from the ERF,
with afocusonregional development. The PRF would provide
grantfundingand would continue to purchase ACCUs. However, it
isintended thatthe PRF be expanded to focus on an additional
three priorities:
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+ supporting industry with its decarbonisation priorities;

+ the development of new clean energy industries, such as green
hydrogen production and export; and

+ workforce development.

Noting some of the existing challenges with the ERF (described
above),ifthe Federal government steps back from purchasing
ACCUsovertime, carbon project developerswill need to see clear
demand signalsfrom other sources (either corporate or linked to
compliance regimes) in orderto continue toinvestin project
development. In additionto the proposed changesto the
Safeguard Mechanism, it may well be the State and Territory
governments that drive demand for ACCUs, particularly if
offsetting requirements are introduced by their environmental
regulatorsin connection with new large emitting projects.

Laborhasalso proposed the establishment of a $15 billion
National Reconstruction Fund (NRF) to be modelled on the Clean
Energy Finance Corporation (CEFC). The NRF would provide
investment through a combination of loans, equity, co-
investmentand guarantees - with aviewtoachieveareturnon
borrowing costs and a positive underlying cashimpact. The NRF is
intended to driveinvestmentinto Australia’sindustrial base
acrossarange of sectors, promoting resilience for the economy.
With respect to energy, Labor has committed to deploy up to $3
billion of the NRF on clean and green technologies such as green
metals, hydrogen electrolysers and fuel switching, clean energy
component manufacturingand agricultural methane reduction.

The CEFChasbeenvery successfulinsupportinginvestmentina
range of renewable energy, energy efficiency and green hydrogen
projects. Adopting asimilar model forthe NRF has the potentialto
leverage significant private sector investmentinto priority areas
of energy transition and technology development.

EVS/TRANSPORT

Electricvehicles were prominent during the election campaign
and form a key part of Labor’s Powering Australia plan. Labor has
indicated thatit will develop a National Electric Vehicle Strategy.
Thatstrategy will encourage Australian manufacturing of electric
carcomponents (especially batteries); maximise EV charging
infrastructure; and electrify 75% of the Commonwealth’s fleet by
2025. Laborwillalso look at removinginefficient taxes from
low-emissionsvehicles to lower EV costs. These policies are
broadlyinline with proposals fromthe Greensand Independents,
however, the Greens are also seekingto end the sale of new petrol
and dieselcarsfrom 2030 and have offered more prescriptionin
respecttothetaxrebatesandincentivesrequiredtoachieve
higher penetration of EVs by 2030.
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ADAPTATION AND RESILIENCE

Acritical component of climate change policy is building resilience
and planningforadaptation - both forcommunities and
vulnerable ecosystems. Following years of unprecedented
bushfiresand flooding, itisimperative that sound decisions are
takentodevelopinfrastructure that can withstand the climate
related risks of the future, building upon recommendations of
recent Royal Commissionsand Inquiries at both the federaland
State levels.

Laborhascommitted to conducta climate change and security
risk assessment which we anticipate would involve a full review of
thevulnerability of Commonwealth assets, as well asrisks to the
economy more generally flowing from physical climate change
risk. Laborwill alsoimplement a Disaster Readiness Plan that will
provide $200 million peryear on disaster prevention and
resilience with aview to fully funding disaster recovery costs.

Theintroduction of a climate change and security risk assessment
isnotdissimilarto the process proposedin the Steggall Climate
Bill. However, the Climate Billalso proposes that a national
adaptation plan be developed specifically in response to that
assessment.

Australia has prepared a National Climate Resilience and
Adaptation Strategy 2021-2025, consistent with its obligations
underthe Paris Agreement. That strategy speaksto collaboration
with different levels of government and communitiesin respectto
improved climate information, with examples of adaptation
measures beingimplemented. It also contemplates national level
climaterisk assessment. Providing sufficient resources to
undertake thistype of assessmentand evaluation, aswell as
developing resources that can be accessed by the general public,
willbe animportant part of Australia’s climate response.

INTERNATIONAL COLLABORATION

Taking stepstoincrease Australia’s climate ambition will change
the dynamicforAustralia’sinternational relationships, in
particularinthe Pacific region, where the country haslong been
held outasalaggard on climate action. The Australian
government hasbeen quietly progressing areas for regional
climate change collaboration, including providing capacity
buildingand supporttoimprove adaptation and resilienceamong
Pacific countries,and more recently on carbon markets, with the
launch ofthe Indo-Pacific Carbon Offset Scheme (IPCOS). We
would expectthese areasto collaborationto grow underaLabor
government. There hasalso been talk of Australia offering to host
the climate change negotiations when they are next held in the
Asia-Pacificregionin 2024 (COP29). Based on theinitiatives driven
by other COP Presidencies such as Fijiand the UK, the
international attention drawn from hosting such an event could
provide opportunities for significantly enhanced climate action
and innovation for both governments and the private sector.
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MOVEMENTS IN
AUSTRALIA’S CLIMATE AND
ENERGY POLICY

03/08/2022

Ithas beenamomentouslasttwo monthsin climate and energy law, culminating last
weekinthe Federal Governmentintroducing the Climate Change Bill 2022 (Climate Bill)
and Climate Change (Consequential Amendments) Bill 2022 (Consequential
Amendments Bill) into Parliamentin the first sitting week since Labor came to power.
The new Government hasalso madeits climate priorities known on the international
stage, communicating Australia’s updated Nationally Determined Contribution under the
ParisAgreementto the UNFCCC and signing the ‘Australia - United States Net Zero
Technology Acceleration Partnership’ at the Sydney Energy Forum.

Inthisinsight, we recap on key developmentsand what we expectto see overthe coming
months as the new Government seekstoimplementits legislative agenda.

We also provide an update on proposed amendments to the WA Environmental Protection
Authority’s (EPA) Greenhouse Gas Emissions guidelines for project proposals, which
continuesthe EPA’s progressive approach to project emissions reduction conditions,
whichwe firstcommented oninourarticle WA EPA s turning net zero ambitions and

policiesinto projectreality.

KEY TAKEAWAYS - CLIMATE AND ENERGY POLICY IN AUSTRALIA

The Climate Bill, if passed, will legislate Australia’s commitment to cutting emissions
by a minimum of 43% by 2030 and reaching net zero by 2050, with potential to provide
greater regulatory certainty for businesses and investors across all sectors. Australia’s
targets will be integrated into the functions of key Federal entities and schemes,

including the Clean Energy Regulator and National Greenhouse and Energy Reporting
(NGER) scheme, through amending legislation.
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+ Changes to the Australian Renewable Energy Agency’s (ARENA)
financial assistance functions and funding strategy have

refocused ARENA’s mandate on funding renewable energy
technologies, clean hydrogen, low emissions metals and
decarbonising land transport.

+ Consultation on amendments to the NGER Safeguard
Mechanism is due to commence shortly. In advance of this, the
Department is consulting on default emissions intensity values
for the remaining production variables covered by the NGER
scheme.

+ Areview into the integrity of Australian Carbon Credit
Units (ACCUs) led by Professor lan Chubb was announced
last month, with the outcomes certain to have important
implications for the future governance of Australia’s carbon
credit scheme and methodologies for generating credits. The
outcome of the review is expected by the end of the year.

+ Proposed changes to the WA EPA guidelines continue the
EPA’s previous progressive approach to emissions, with the
guidelines proposed to include scope 1 and 2 emissions
exceeding the relevant threshold in any year. This will likely
lead to more project proposals being captured by EPA review
requirements.

+ The Net Zero Technology Acceleration Partnership between
Australia and the United States will aim to stimulate
development and deployment of zero-emissions technology
solutions, including through collaborating with industry and
unlocking private sector co-investment opportunities. Initial
focus areas for cooperation include long duration energy
storage technology, digital electricity grids, hydrogen and
carbon dioxide removal.

THE CLIMATE BILLISINTRODUCED TO PARLIAMENT

On 16 June 2022, consistent withits election promise, the new
Federal Governmentcommunicated Australia’s updated
Nationally Determined Contribution (NDC) under the Paris
Agreement tothe UNFCCC, with acommitmentto achieving net
zero emissions by 2050 and a new, more ambitious 2030 target of
43% below 2005 levels. Subsequently, last week, the Minister for
Climate Change and Energy (Minister) Chris Bowen, introduced
the Climate Bill to Parliament, which, if passed, willembed
Australia’supdated NDCin legislation and pave the way for
subsequentNDCsto have the same legal force.

Legislating Australia’s 2030 and 2050 targets

Consistent with Australia’s updated NDC, the Climate Bill provides
thatAustralia’s greenhouse gas emissionsreduction targets are
to:

+ reduce Australia’s net greenhouse gas emissions to 43% below
2005 levels by 2030, implemented as both:

- apoint-in-time target for 2030; and
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- anemissions budget for the period 2021 to 2030; and

+ reduce Australia’s net greenhouse gas emissions to zero by
2050.

With respectto any future changesto Australia’sNDC, orits
submission ofanew NDC (asitisrequired to do every5years
underthe Paris Agreement), the Climate Bill specifies that these
legislated targets do not prevent Australia from communicating a
new oradjusted NDCin future. The Climate Bill also reiteratesthe
requirementinthe Paris Agreementforany new oradjusted NDC
tobe more ambitiousthanits predecessor. The Explanatory
Memorandum to the Climate Bill encourages any new or adjusted
NDCto beintroducedinto the Climate Change Act (once passed)
through legislative amendment.

The Climate Bill allocates the Climate Change Authority -an
independentexpertadvisory body established underthe Climate
Change Authority Act 2011 (Cth) - the role of advising the Minister
onthetargetstobeincludedinanyneworadjusted NDC. The
Minister will berequired to table theirresponse to the Authority’s
advicein Parliament.

Theinstability that has plagued Australian climate policy over the
pastdecade hasbeen cited asanimpedimenttoinvestment,and
industry and investor groupsindicate thatembedding Australia’s
targetsin legislation will provide the regulatory certainty needed
tosecuretheplanning,investmentand innovation necessary for
Australia’s transition to renewables. If passed, the Climate Bill will
notonlysignal Australia’s commitmentto achieving the
temperature goals of the Paris Agreement, but may also provide a
signalthat Labor policy supports climate action more broadly.
This may generate freshinvestmentin renewables and hydrogen,

with the potential for exploring other forms of energy generation
and storage.

Annual Climate Change Statement

The Climate Billrequires the Minister - on the advice of the Climate
Change Authority - to deliveran ‘annual climate change
statement’ to Parliament, which describes Australia’s progress
towards achievingits emissionsreduction targetsandthe
effectiveness of the Federal Government’s climate change
policies. The statement will also contain information relating to
general climate change policy, with the intent of this requirement
toenable the statement to cover climate mitigation and
adaptation policy challenges and opportunities. Additionally, the
statementwill containinformation thatrelatestointernational
developmentsduringtherelevantyear, sothatAustralia’s
progresscan be considered inthe broader global context of
climate action.

This mechanism, properly applied, has the potentialto provide
important context to the decisionsdriving Federal Government
climate policy, giving business a sense of direction for their
operations going forward. In particular, the requirementfor the
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statement to contain matters of general climate policy may
provideinsights to the publicandindustry on the climate policy
areas of key concern to Government.

Consequential Amendments Bill

Lastweek also saw theintroduction of amending legislation that,
if passed, willupdate relevant legislation to support effective
implementation of the Climate Bill. The Consequential
Amendments Billembeds Australia’s 2030 and 2050 targetsinto
the objectsand functions of arange of relevant Commonwealth
entities, including ARENA, the Clean Energy Finance Corporation,
the Clean Energy Regulatorand the Climate Change Authority. It
alsoembedsthesetargetsinrelevant Federal schemes,including
the NGER scheme.

If passed, this legislation will help to focus the objectives, and
supportthefunctions, of relevant Federal entities in meeting the
legislated target, further consolidating a broad, whole-of-
Governmentapproach to tackling climate change.

Next steps for Australia’s climate and energy policies

TheBillsare being debated in Parliamentin detail this week. The
Senate’s new environmentand communications legislation
committee has opened submissions foritsinquiryinto the
Government’s Bills, with the committee’s report due by August 31.

Itisalso likely that consideration of the impacts on climate change
from major projects will be raised when legislation toimplement
thefindings of the Samuel Review of the Environment Protection
and Biodiversity Conservation Act 1999 (Cth) (EPBCAct) comes
before Parliament, with the Greensand a number of Independents
supportive ofaclimatetrigger beingintroduced into the EPBC Act.

NEW REGULATIONS AND FUNDING STRATEGY
‘RENEW’ARENA’'S FOCUS ON RENEWABLES

Underthe Australian Renewable Energy Agency Act 2011 (Cth)
(ARENAACct), ARENA’s functionsinclude providing financial
assistance fortheresearch, development, demonstration,
commercialisation ordeployment of ‘renewable energy
technologies’, and for the storage and sharing of information and
knowledge aboutthese technologies.

The previous Federal Government had introduced regulations
that broadened ARENA’s financial assistance functionsto also
include providing assistance for ‘clean energy technologies’,
whichincluded carbon capture and storage (CCS) and soil carbon
(amongotherthings). Late last month, however, the Minister
reversed these changes by introducing the Australian Renewable
Energy Agency Amendment (Powering Australia) Regulations 2022
(Cth). These new regulations, which took effect on 23 July 2022,
clarify that, aswell as providing financial assistance for renewable
energy technologies, ARENA can support:
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+ ‘electrification technologies’, which means technologies that
use electricity and replace technologies that use fossil fuels,
or technologies that facilitate the replacement of technologies
that use fossil fuels with technologies that use electricity; and

+ ‘energy efficiency technologies’, which includes energy
conservation technologies, demand management
technologies and technologies (including enabling
technologies) that are related to energy efficiency
technologies.

The Minister has made clear thatthese new regulations seek to
refocus ARENA’s funding on renewable technologies, and combat
concernsthatthe former Federal Government had unreasonably
extended ARENA’s mandate.

Thenew regulations are accompanied by arevised funding
strategy for ARENA for2022-23t0 2024-25, which removes CCS
and soil carbon from ARENA’s list of strategic priorities.
Accordingly, ARENA’s revised strategic priorities are to:

+ optimise the transition to renewable electricity;

+ commercialise clean hydrogen;

+ support the transition to low emissions metals; and
+ decarbonise land transport.

Accordingtothe funding strategy, theserevised priorities reflecta
focusonreducing emissions by lowering the costand increasing
the availability of low emissions technologiesincluding renewable
energy, growing the share of renewablesin the electricity mix,
supporting fuel-switching and electrification where possible,
increasing flexibility in electricity use and supporting the
development oftechnology solutions for hard-to-abate sectors.

We expectthat ARENA’s revised strategic priorities will provide
opportunities for project proponentsand investorsin the
renewable energy, hydrogen, metal miningand electrictransport
sectors.

SAFEGUARD MECHANISM AMENDMENTS SETTO
STRENGTHEN REPORTING REQUIREMENTS

On21July2022,the Federal Government opened consultations
onthe National Greenhouse Energy Reporting (Safeguard

Mechanism) Amendment (Default Emissions Intensities) Rule 2022

inrelation to the setting of ‘default emissionsintensity values’ for
those productionvariablesthat had not previously been set,
including LNG, quarrying and road freight logistics. The
Government hasindicated that thiswill notimpactits
commitmentstoimplementdecliningemissions baselines
through amendmentsto the Safeguard Mechanism, which could
beintherange of 3-5% decreases annually. Aconsultation paper
onthe Safeguard Mechanismis dueto be published in August,
with aview to proposed changesto the scheme taking effect from
1July2023.
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Amendmentsto otherareas of the NGER scheme forthe 2022-23
reportingyear have also beenintroduced through the National
Greenhouse and Energy Reporting Amendment (Biomethane and

Tyre Fuel Types) Regulations 2022 and the National Greenhouse
and Energy Reporting (Measurement) Amendment (2022 Update)

Determination 2022. These cover:

+ amendments to the emission factor for scope 2 emissions for
electricity purchased from the main grid, in order to better
account for renewable energy generation sources;

+ reporting of emissions from consumption of biomethane,
which will have a carbon dioxide emission factor of zero;

+ reporting of combustion of blended gaseous fuels, such as
biomethane and natural gas;

+ the creation of two new fuel types for end-of-life tyres (being
passenger car and truck and off-road tyres, where both are
recycled or combusted to produce heat or electricity), to
provide for more accurate emissions calculations; and

+ amended provisions for reporting on emissions and leakages
from natural gas distribution networks as well as emissions
from decommissioned underground coal mines, to ensure
more accurate accounting.

Overall,theseamendments strengthen reporting requirements,
both by ensuring coverage of awiderange ofindustries aswell as
byincreasingthe accuracy of emissionsreports.

REVIEW INTO THE INTEGRITY OF ACCUS

On1July 2022, Minister Bowen announced anindependent
review into the integrity of ACCUs and Australia’s carbon crediting
framework, to be led by former Chief Scientist Professorlan
Chubb. Undertheterms of reference, the review will focus on:

+ governance structures and legislative requirements;
+ theintegrity of ACCUs and methods for generating ACCUs; and

+ whether carbon crediting projects are providing social,
economic, environmental, indigenous and other non-carbon
co-benefits.

Professor Chubb will be assisted in his review by Steve Hatfield-
Dodds, anassociate principalat EY Port Jackson Partners,
Ariadne Gorring, co-chief executive of Pollination Foundation,
andformerFederal Courtjudge Annabelle Bennett.

Integrity of the ACCU scheme has faced particular scrutiny since
early thisyear,when Professor Andrew Macintosh, former head of
the Federal Government’s Emissions Reduction Assurance
Committee, released a series of academic papers scrutinising the
integrity of particular methods used in generating ACCUs. This
scrutiny, alongwith concerns about the decision of the Clean
Energy Regulatorto facilitate the exit by project proponents of
theirfixed delivery carbon abatement contracts with the
Commonwealth, has led to much market uncertainty. Itishoped
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thatthereviewinto theintegrity of ACCUs will provide a basis for
restoring confidencein the Australian carbon market.

Significantly, last week, the Integrity Councilforthe Voluntary
Carbon Market released draft Core Carbon Principles for public
consultation, with consultation closing by 27 September 2022.
The Principles and accompanying assessment framework are
intended to provide a credible means of identifying high-quality
carbon credits with verifiable greenhouse gas emission
reductionsand removals, and also with high environmental and
socialintegrity. We expectthattheten principles, which
incorporate additionality, permanence, double counting, and
sustainable development safeguards (amongother things), will
feedinto submissionsonthe ACCU review process.

The ACCU review reportis expected by the end 0f 2022.
Dependingonthereport’sfindings, we may expect to see further
reformto the Carbon Credit (Carbon Farming Initiative) Act 2011
(Cth) and therules and methods which sit beneath it throughout
2023, with flow on effects forthe volumes of ACCUs which
particular projects areeligible to generate, and potentially the
way in which co-benefits arerecognised.

WA EPA EXPANDS ITS REVIEW OF PROJECT
EMISSIONS

From a State-level perspective, the WA EPA recently released draft

guidance for publiccommentinrelationtothe EPA’s
consideration of the greenhouse gas emissionsfactorinthe
environmentalimpactassessment (EIA) process. The draft
guidance proposes the following changes:

+ Proposals will be subject to the guidance ‘where they are
reasonably likely to exceed’ 100,000 tonnes CO2-e of scope 1
or scope 2 emissions in any year. Proposals should not be
separated in order to avoid reaching that threshold.

+ The EPA has also clearly set out its expectation that project
proponents engage in ‘deep and substantial emissions
reductions’ in 2030, so that project emissions reductions
follow a linear trajectory from that date to achieve net zero
by 2050 at the latest, with proponents urged to exceed those
goals. The EPA notes that this expectation is in line with the
Paris Agreement and conclusions of the Sixth Report of the
Intergovernmental Panel on Climate Change, and further
requires that its expectations on emissions reductions are
reflected in a proponents Greenhouse Gas Management Plan.

+ The EPA has also placed significant emphasis on the
implementation of best practice design, technology and
emissions management to avoid and reduce scope 1
emissions. The EPA adopts a definition of ‘best practice’ as
being ‘the most effective, best combination of technologies
used and the way in which an installation is designed, built,
maintained, operated and decommissioned to avoid and
minimise the environmental impacts arising from emissions’.
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The EPA requires that independent peer or expert reviews
should be provided alongside a proponent’s Greenhouse Gas
Management Plan to ensure the Plan adopts best practice
measures.

This continuesthe WA EPA’s proactive approach to project
greenhouse gas emissions management, with more projects
likely to be captured through the amended threshold. Companies
will need to engage with best practice measuresto ensure they
meetthe EPA’s stringent requirements and contribute to
Australia’sambition underthe Paris Agreement. They willalso
need to prepare for potential requirements to reduce their Scope
2 emissionsand consider what measures they can take to reduce
scope 3 emissions.

NEW PARTNERSHIP WITH THE UNITED STATESTO
SUPPORTZERO EMISSIONS TECHNOLOGIES

Movingto overseasdevelopments,on 12 July 2022, the Minister
for Climate Change and Energy and the United States Secretary of
Energysigned the Australia - United States Net Zero Technology

Acceleration Partnership (Partnership) at the Sydney Energy
Forum. The Partnership will seek to accelerate developmentand
deployment of zero-emissions technologies through
collaborating withindustry and creating opportunities for
co-investment from the private sector, forexample, to support
appliedresearch and pilot projects. The Partnershipisintended
toincentiviseinvestment, expand trade, and develop commercial
opportunities between Australiaand the US.

Initial focus areas for cooperation are expected toinclude the
developmentand deployment of:

1. longdurationenergy storage technology;

2. digitalelectricity gridsand technology to supportintegration
of variablerenewable energy;

3. hydrogen,includingapplicationsin mining and heavy vehicles,
andsupportingindustry growth, including on Guarantee of
Origin certification and deployment of hydrogen hubs; and

4. carbondioxide removal,includingdirectair capture.

Thetwo countriesalsointend to collaborate with respectto
ensuringresilientand sustainable critical material supply chains,
and to contribute funding to initiatives that support the
Partnership’s objectives.

Whileitremainsto be seen how the Partnership will be
implemented by the two countries over coming months, itis likely
to giverise to opportunities forindustry participantsin the low
emissionstechnology spaceinAustraliaand the US - particularly
those workinginenergy storage, digital electricity grid, hydrogen
and carbon dioxide removal technologies - to work with
Governmentto advance developmentand deployment of these
technologies. Inlight of that, participants should look out for
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fundingopportunitiesinthis space. The Partnershipisalso likely
to benefitinvestorsinterestedin co-investment opportunitiesin
the low emissions technology space.
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SAFEGUARD MECHANISM
REFORM: CONSULTATION
PAPER RELEASED FOR
FEEDBACK

22/08/2022

Sinceitselectionin May 2022, the new Federal Government has moved quickly on climate
law and policy reform. Last week, the newly established Department of Climate Change,
Energy, the Environment and Water released its Safeguard Mechanism Reforms:

Consultation Paper (Consultation Paper), setting outits proposed reformsto the

Safeguard Mechanism.

The Safeguard MechanismisAustralia’s primary instrument for controlling carbon
emissions from large emitters, by setting emissions limits (or ‘baselines’), which covered
facilities must either emit below or purchase carbon credits to offset any exceedance of
thatlimit. The scheme currently covers 215 of Australia’s biggest emitters.

Akey proposalflagged by Laborinits election campaign wasto bring these entities under
declining baselines, to align the mechanism with Australia reaching net zero greenhouse
gas emissions by 2050. In thisarticle, we consider the government’s key proposed
amendments to the Safeguard Mechanism.

Itisimportantto note that Safeguard Mechanism reformis but one of a raft of proposed
reformitems Labor willintroduce, or hasintroduced, as part of its legislative agenda.
Already, Labor hasintroduced legislation to embed Australia’s emissions reduction target
underthe Paris Agreement, as well ascommencing a review to strengthen the Emissions
Reduction Fund and the value and integrity of Australian Carbon Credit Units. To read
more on these recent pivotal developmentsin climate law and energy, see our article
Movementsin Australia’s climate and energy policy.
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Submissions onthe Consultation Paperare due by 20 September
2022, with transitional changes expected to take effect from 1 July
2023.

KEY TAKEAWAYS FROM SAFEGUARD MECHANISM
REFORMS: CONSULTATION PAPER

+ The current coverage threshold of 100,000 tonnes of Scope 1
(direct) CO2-e emissions each year will remain in place under
the reformed scheme.

+ Significantly, the government proposes changes to facility
baselines to align the Safeguard Mechanism with Australia’s
updated 2030 and 2050 targets and emissions budget in
its Nationally Determined Contribution under the Paris
Agreement (NDC). While final baseline decline rates will not
be settled until other policy settings are finalised, indicative
decline rates are expected to be between 3.5 and 6 percent
each year to 2030. If a higher rate of decline is ultimately
adopted, covered facilities will need to upscale their
operational decarbonisation strategies and/or purchase more
offsets in order to comply.

+ How baselines are set will be critical to determining the
baseline decline trajectory, with important implications for
Safeguard Mechanism facilities’ operations. The government
is seeking feedback on whether to maintain a production-
adjusted approach to baseline setting or revert to absolute
limits, and how to minimise headroom. Setting absolute limits
would entail particular challenges for covered facilities, by
requiring reductions in absolute operational emissions.

+ Itis proposed that the Clean Energy Regulator (Regulator)
will automatically issue new carbon credits called Safeguard
Mechanism Credits (SMCs) to Safeguard facilities when their
emissions fall below their baseline. SMCs have been proposed
so that Safeguard participants can manage compliance costs
as baselines decline.

+ Emissions-intensive, trade-exposed entities (EITEs) will likely
be able to access tailored treatment under the Safeguard
Mechanism. The proposed amendments seek to balance
genuine abatement incentives with the practical realities
that many EITEs operate in hard to abate sectors where
technological solutions are still nascent.

SETTING BASELINES UNDER THE SAFEGUARD
MECHANISM

Fixed versus production-adjusted baselines

The Consultation Paper seeks feedback on whether the Safeguard
Mechanism should retain, and build on, the existing production-
adjusted (intensity) baseline setting framework, or return to the
fixed (absolute) approach, which applied when the Safeguard
Mechanisminitially commencedin 2016.
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The current projection-adjusted approach allows a facility’s
baselineto change annually asits production levels fluctuate:
facilities comply with their baselines through reducing the
emissionsintensity of production. Conversely, fixed baselines
place anabsolute limit on covered emissions, and require facilities
toreducetheir productionand /orimprove emissionsintensityin
ordertocomply.

Combatting the headroom problem

The Consultation Paper notes the considerable ‘headroom’ - that
is, the gap between how much carbon facilities are allowed to
emitundertheirbaselines,and theiractual emissions - that
currently exists for Safeguard Mechanism-covered facilities, and
seeksinputon how baselines can be setinaway thatremoves this
headroom and enables creditingand tradingto commence when
baselinesstarttodecline.

Baselines for new and existing facilities

Most facilities that are currently covered by the Safeguard
Mechanism are afforded flexibility to set their baselines by
referencetoindustry average emissions-intensity benchmarks
(‘default’ values) set by government, or site-specific intensity
values calculated by the businesses themselves. The Consultation
Paper notesthat this optionality has beenidentified asa
contributortothe headroom problem, and seeksinputon
whetherall baselines should be set by reference to just one of
thesereference points, orusing different standards altogether.

The Consultation Paperalso requests feedback on the best
approachesto setting baselines for new facilities (thatis, facilities
thatbecome covered by the Safeguard Mechanism after 1 July
2021).

Setting a rate for baseline decline

Importantly, the Consultation Paperseeksinputon how bestto
reduce Safeguard Mechanism baselinesin away thatis consistent
with Australia’s emissions budget underits NDC, which commits
Australia to reducing national emissions by 43 percent below 2005
levels by 2030, and reaching net zero emissions by 2050.

Accordingto the Consultation Paper, for facilities currently
covered by the Safeguard Mechanism to contribute to their
proportionalshare of the national emissions target, aggregate
baselines must fall from 137 million tonnes to 99 million tonnes
C02-e by 2030: thisequatesto a need for Safeguard Mechanism
facilities to cumulatively abate 170 million tonnes of CO2-e over
the next8years. Feedbackis sought asto what extentthe
Safeguard Mechanism should contribute to Australia meetingits
emissionsreduction targets.

The governmentexpectsindicative decline rates of between 3.5
and 6 percenteach year, although final decline rates cannot be
settled until other policy settings have been finalised. Variables
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thatwillfeedinto calculatingthe declinerateinclude,among
otherthings, whetherbaselinesare setusingthe ‘fixed’ or
‘production-adjusted’ approach: declinerates are likely to be
higherifa production-adjusted approachistaken. Anotherkey
considerationiswhethera ‘reserve’is builtinto the declinerate,
sothattherateissteeper (toaccommodate for the potential
introduction of new covered facilities, and higher than expected
emissions growth in upcomingyears).

Withrespectto post-2030 decline rates, the Consultation Paper
suggeststhatthesebesetin5-yearblocks, with the process for
settingthem aligned with updates to Australia’s NDC. For
example, declinerates for2030to 2035 could be the subject of
consultationin 2026 following Australia’s NDC update in 2025.

INTRODUCING SAFEGUARD MECHANISM CREDITS
AND THE USE OF OFFSETS

Itis proposed thatthe Regulator will automatically issue SMCs to
facilities when theiremissions fall below their baseline. SMCs will
only be traded within the Safeguard Mechanism. Itis proposed
that Safeguard facilities will continue to receive SMCs when their
annual emissions fall below 100,000 tonnes as an incentive to
continue reducing emissions. SMCs have been proposed so that
Safeguard participants can manage compliance costs as
baselinesdecline. Safeguard participants with relatively low-cost
abatementwillbe able to sell SMCs to Safeguard facilities with
more costly or limited abatement options.

SMCswillnot be carbon “offsets” like ACCUs, because they will be
generated within aregulated emissions limit, which will limit the
overallemissions of Safeguard participants. Therefore, SMCs will
notneedto be ‘additional’ as defined underthe Carbon Credits
(Carbon FarmingInitiative) Act. Itis anticipated that the
crediting and trading of SMCs will commence on 1 July 2023.

The Governmentis now seeking consultation on arange of issues
relatingto the use of SMCs and theirinteraction with ACCUs,
including (amongotherthings):

+ whether banking and borrowing arrangements should be
implemented for SMCs;

+ whether Safeguard facilities should still be able to generate
ACCUs for reducing direct (scope 1) emissions if they have an
existing registered ERF project and whether to retain double
counting provisions to prevent a facility from generating both
ACCUs and SMCs;

+ whether Safeguard facilities should still be allowed to
participate in ERF projects that reduce emissions from
electricity use (scope 2) emissions; and

+ whether international units should be available for compliance
under the Safeguard Mechanism at a point in the future when
rules for international trading have been settled.
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ASSESSING AND PROTECTING EMISSIONS-
INTENSIVE TRADE-EXPOSED SECTORS

The Consultation Paperalso considers avenues for tailored
treatmentof EITEs. EITEsare businesses that are affected by
carbon pricingand cannot pass through costs of that pricing due
toissuesofinternational competition ortheir market share: these
arebigemitters often operatingin hard to decarbonise sectors
who are unlikely to stay below their baselines and are therefore
more exposed to the Safeguard Mechanism regime.

Inthe Consultation Paper, the government proposes how to
define EITEs forthe purposes of assessing eligibility for ‘tailored’
(concessional) treatment under the Safeguard Mechanism. The
paperthensetsoutthree possible forms of tailored treatment.

Inorderto assess whetheran entityisan EITE and therefore
eligible fortailored treatment, the Government proposesa
“comparative” approach that assesses whetherAustralian
businesses are disadvantaged compared to international
competitors,and aims to ensure no emissions “leakage” overseas.
EITEscould be defined as:

+ Trade-exposed: “assessed as a trade share greater than 10 per
cent or a demonstrated lack of capacity to pass through costs
due to potential for international competition”; and

+ Emissions-intensity: based on the “cost intensity” at the
facility level, being the “cost per unit or revenue of value added
at the facility level”, rather than the emissions intensity.

The Consultation Papernotestheimportance of ensuring that
emissionsreductions, notincreases, areincentivised, and
proposes that historical emissions could be used to set a ceiling as
totherelevant level of emissions going forward. This would
ensure that ceilings are linked to proven emissions data, so that
facilities are subject to specific, tailored limits. The paper further
proposes that the cost of compliance could be based on ACCU
pricing, though this cost could be lowered if a facility had its own,
cheaperabatementavenues. EITE classifications would also be
reviewed periodically. These approaches ensure there s flexibility
inthe mechanismto adaptto changesinafacility’s production
and revenue, aswell as reflectingtheimpact of declining
baselines.

The Government has alsoindicated that it may, in future, compare
EITEsto global competitors’ exposure to carbon pricing, which
may detract from therationale to treat EITEs differently to entities
reporting normally under the Safeguard Mechanism. This would
likely mean thatclassification asan EITE becomes harder, given
the existence of carbon prices and cap-and-traderegimesina
number of Australia’s global trading partners.

The Consultation Paper proposes three possible forms of special
treatmentfor EITEs:

+ Financial assistance to help facilities meet their emissions
reduction obligations, which could include grants through
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the new Powering the Regions Fund or the National
Reconstruction Fund, as well as established entities such as
the Australian Renewable Energy Agency and Clean Energy
Finance Corporation. Such assistance would be subject to
the relevant fund’s grant requirements. This would mean that
entities would still need to compete with other applicants for
funding.

+ Direct assistance to help facilities meet emissions reduction
obligations, for instance providing SMCs to facilities. In order
to ensure that abatement is still achieved, the Government
would withhold a certain percentage of all SMCs credited
under the Safeguard Mechanism.

+ Application of differentiated baseline decline rates, which the
Consultation Paper notes might initially be most relevant for
EITEs just exceeding their baseline that are impacted by costs
largely due to the baseline decline rates themselves. However,
this could reduce environmental effectiveness (as emissions
are not reduced quickly enough) as well as impacting fairness,
as other entities would need to reduce emissions faster.

The Governmentis now seeking consultation on how best to treat
EITEsunderthe Safeguard Mechanism, including (among other
things):

+ the appropriateness of a comparative approach built on
existing EITE definitions;

+ the effectiveness of additional funding opportunities and the
kinds of financial or other arrangements that would assist
decarbonisation in this space. In that regard, the Government
expressly requests feedback on appropriate design features for
the Powering the Regions Fund; and

+ whether providing SMCs directly or applying differential
baselines is appropriate support for EITEs.

TRANSITIONING TO EMERGING TECHNOLOGIES

The Government hasrecognised that for certainindustries, the
availability of cost-effective abatement technologies may be
delayed and that some form of inter-temporal flexibility may be
needed to manage the transition to declining baselines.

Theexisting concept of multi-year monitoring periods (MYMPs),
which currently operate over two or three year periods to manage
compliancerisks, have been highlighted by the Government as
potentially beingan appropriate feature of the Safeguard
Mechanismto continue, particularly given that some technologies
required todecarboniseindustries are yetto become
commercially viable. MYMPs could be determined on a facility
basisand with regard to currentand emerging technologies.

However, the Government proposes that MYMPs are only available
in certain circumstances, forinstance where a facility “reasonably
anticipates” thatitwillbe able toreduceits emissions over the
MYMP period and, further, that MYMPs would not extend beyond
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2030to ensurethatactual emissionsreductions are achieved.
Giventheimperative toreach netzero by 2050, and indeed the
growing callstoreach netzeroevenearlierthanthatand with less
reliance on carbon credits, ensuring that decarbonisation does
notoccurrightattheveryend of thistimeframeisimperativein
limiting globalwarming. Striking the balance between flexibility
intheface of technology challenges while also encouraging
genuine abatementwill be key.

BROADERPOLICY ISSUES INTHE CONSULTATION
PAPER

Other policyissues considered in the Consultation Paperinclude:

+ what transitional or other arrangements should be in place for
site-specific production variables;

+ whether oil refinery production variables should remain fixed
and not generate SMCs, or become production adjusted and
be eligible to generate SMCs;

+ whether existing government-defined production variables are
suitable for the Safeguard Mechanism;

+ whether the inherent emissions variability calculated baseline
approach should be removed; and

+ inrelation to landfills, whether landfill baselines should
decline at the same rate as other facilities and should be able
to generate SMCs in the transitional implementation phase;
and also whether long-term arrangements for landfills should
be considered prior to full commencement of Safeguard
Mechanism reforms in 2025.

NEXTSTEPS

Public submissions onthe Consultation Paperare due by 20
September2022. Furtherfeedback will be sought onamore
detailed design proposal and proposed changes to subordinate
legislation laterin theyear. The reforms will beimplemented
through subordinate legislation, including the National
Greenhouse and Energy Reporting (Safeguard Mechanism) Rule
2015 (Cth), with some amendmentsrequired to be madeto the
National Greenhouse and Energy Reporting Act 2007 (Cth).

Oncefinalised, the Safeguard Mechanism reforms are set to take
effectfrom 1 July 2023, with two implementation phases: the first
transition phase willcommence on 1 July 2023, with changes to
take full effect from 1 July 2025. The design of these phases will be
informed by the current consultation process.
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SAFEGUARD MECHANISM
REFORM: GOVERNMENT
PUBLISHES DRAFT
SAFEGUARD MECHANISM
CREDITS LEGISLATION

12/10/2022

SAFEGUARD MECHANISM CREDITS LEGISLATION

InAugust, the Department of Climate Change, Energy, the Environment and Water
released a Consultation Paperoutliningits proposed reforms to the Safeguard
Mechanism, Australia’s primary instrument for controlling carbon emissions from large
industrial emitters which make up approximately 28% of Australia’s direct emissions. A
pillar of the proposed reforms was the introduction of tradeable ‘Safeguard Mechanism
Credits’ (SMCs) to beissued to facilities covered by the Mechanism whose emissions fall
below theirdesignated ‘baseline’ emissions limit. The purpose of introducing SMCs is to
allow covered facilities who can more easily reduce their emissions below their baseline
to generate credits which they can sellto facilities whose emission reduction options are
more costly or limited, thereby incentivising cost-efficient carbon abatement. Our
summary of the Government’s Consultation Paperand SMCs can befound inthis article
‘Safeguard Mechanism reform: consultation paper released for feedback’.

The Government has received approximately 240 submissions from a range of
stakeholdersacross government,community groupsandindustryand is considering
thoseasitnow preparesamendmentsto the Safeguard Mechanism Rule. Meanwhile, the
Departmenthasreleased draft legislation which will enable theissuance by the Clean
Energy Regulator, transferand surrender of SMCs. The draft, titled the Safeguard
Mechanism (Crediting) Amendment Bill 2022 (Cth) (Draft Bill), and accompanying
legislative rule (the Carbon Credits (Carbon Farming Initiative) Amendment (Safeguard
Facility Eligibility Requirements) Draft Rules 2022) (Draft Rule) are open for public
consultation until 28 October2022.
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Thisupdate covers key features of the Draft Billand Draft Rules,
and what we expect to see over coming months as the
Government counts down to the Safeguard Mechanism reforms
taking effectin mid-2023.

KEY FEATURES OF THE DRAFTBILL

Safeguard Mechanism Credits to have similar characteristics to

ACCUs

The Draft Billamends the National Greenhouse and Energy
Reporting Act 2007 (Cth) (NGER Act) to allow for creation of SMCs,
andalsotoapply the samelawsto SMCs about registration,
transfersand use for compliance obligations thatalready apply to
Australian Carbon Credit Units (ACCUs). The Bill also make
changestothe Australian National Registry of Emissions Units Act
2011 (Cth) (ANREU Act) so that SMCs are treated in the same way
asACCUsinthe Australian National Registry of Emissions Units
(ANREU). Importantly, the Draft Billenables legislative rules to
prescribe SMCsfor the purposes of the definition of ‘eligible
international emissions units’inthe ANREU Act, which will have
the effect thatthese units - like ACCUs - are classified as GST-free
under relevant tax legislation and also as ‘financial products’
underthe CorporationsAct2001.

Use of SMCs for Safeguard Mechanism compliance

The DraftBill classifies both SMCsand ACCUs as ‘relinquishable
units’that can be used by covered facilities to reduce their
emissions forthe purposes of complying with their Safeguard
Mechanism obligations, and also allows for legislative rules to
enable othertypes of unitto be usedforthis purpose. Minister for
Climate Change and Energy Chris Bowen has made clear, however,
thatat least forthe moment, international units will not be able to
be used for Safeguard Mechanism compliance, and that separate
legislation would be required to allow for this. The question of
whetherto allowthe use of international units drew strong views
fromacross the spectrum of submitters on the Consultation
Paper, with some businesses and industry groups advocating for
international credits (forexample, Paris Agreement compliant
units) to be available forcompliance use. Meanwhile, others
supported abanonthe use of these units, orfor theiruse only to
be considered ata later point should market liquidity become an
issue.

Bankability of Safeguard Mechanism Credits

The question of whether SMCs can be ‘banked’ (thatis, whetheran
SMCcreated in oneyear can be stored and then surrendered for
complianceinafutureyear), was a key discussion pointin the
Consultation Paper. One benefit of bankingis thatit makesit
easierforfacilities to maintain a supply of compliance SMCsin
circumstances wherethere are fluctuationsin their emissions
fromyeartoyear. However, banking runs therisk of creating future
oversupply of SMCs, leading to low prices which can erode market
incentives to cut emissions. Inthe Consultation Paper, the
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Government had proposed thatissuance of SMCs be phased, with
Phase 1 operating for2023-24 and 2024-25, and Phase 2 operating
for2025-26t02029-30,and that SMCs could be banked within
-butnotacross - phases. Anumber of stakeholders who
submitted feedback on the Consultation Paper supported
banking, although many suggested that this should be in limited
circumstances. The Governmenthas not yet reached a decisionon
whetheror how to limit banking. However, by requiring the
Regulator torecord thefinancial yearvintage of eachissued SMC,
the Draft Bill reserves the ability for the Government to limit
banking of SMCs, forexample, by specifying that SMCsissued in
certainfinancialyears cannotbe surrendered for compliancein
futureyears.

New carbon abatement projects at covered facilities cannot

generate ACCUs

Afurther proposed amendmentincluded inthe DraftBillisto the
Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth) (CFI Act)
toallow legislative rules to prevent new carbon abatement
projects that reduce covered emissions at Safeguard facilities
from eligibility to generate ACCUs: instead, these would be able to
generate SMCs. Accordingly, the accompanying Draft Rule
preventsnew eligible offsets projects from being registered if they
reduce covered emissions at a Safeguard facility.

Thisamendment aligns with the Government’s proposalin the
Consultation Paper, but contrasts with submissions from some
industry stakeholders, who advocated that whether new
Safeguard facility projects can earn ACCUs should be considered
on acase-by-case basis. The approach to limitingeligible offsets
projects thatreduced covered (i.e. scope 1 emissions) at
Safeguard facilitieswould clearly apply to projects that would
have sought to use methods such as the facilities method but
would not necessarily prevent the carrying out of other types of
projects thatsit outside the facility boundary.

Facilities no longer covered can continue generating Safeguard
Mechanism Credits

Interestingly, the Draft Bill also introduces legislative
amendmentsthatwill allow facilities to continue to generate
SMCsifthey nolonger meet the emissions threshold for coverage
underthe Safeguard Mechanism, so as to continually incentivise
emission reductions even as facilities approach the Safeguard
Mechanism’s coverage threshold.

Increased transparency

Whereas current legislation only requires the Regulator to publish
quarterlyinformation onthe total number of ACCUs issued, the
DraftBillimposes additional obligations on the Regulator to
publishinformation about the number of SMCsand ACCUs held in
eachindividual ANREU account every quarter, aswell as any
additionalinformation thatisrequired by legislative rules.
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Legislative rules may also provide foraccountsto be exempt from
thisrequirement. This change implements arecommendation
from the Climate Change Authority toimprove the transparency of
the carbon credit market.

AREAS FOR FEEDBACK

The Explanatory Document notes a number of areas where the
Governmentis seeking feedbackinrespect of the Draft Billand
DraftRule. Theseinclude:

1. theprovisionsin Schedule 1 of the Draft Bill relating to the
NGERActand Income TaxAssessment Act 1997 (Cth), which
broadly allow fortheissuance, transfer and surrender of SMCs,
and fortheirtaxtreatmentto align with that for ACCUs;

2. theprovisionsin Schedule 2, whichamend the ANREU Act to
allow for SMCsto existinthe ANREU;

3. theprovisionsin Schedule 3, which change the Clean Energy
Regulator Act 2011 (Cth), Clean Energy (Consequential
Amendments) Act 2011 (Cth) and NGER Act to address
inconsistenciesin the frameworks for protectinginformation
undertheseActs;and

4. theprovisionsin Schedule 4 of the Draft Bill relating to the CFI
Act,and the Draft Rule, which introduce changes that prevent
carbonabatement projects thatreduce covered emissions at
Safeguard facilities from generating ACCUs.

REMAINING ISSUES FOR CONSULTATION AND NEXT
STEPS FOR SAFEGUARD MECHANISM REFORM

Key aspects of the Government’s proposed Safeguard Mechanism
reformsthatare notaddressed in the Draft Bill or Draft Rule
include the mechanism for setting declining baselines and the
treatment of emissions-intensive trade-exposed (EITE)
businesses: these will be dealt with through amendmentsto the
Safeguard Mechanism Rule, and the Minister hasindicated that
feedback will be sought onthese arrangements later thisyear. In
the meantime, debate among stakeholdersontheseissues, as
wellas how future legislative rules should deal with bankability of
SMCsand use of international units, is likely to continue.

With respecttotiming,in aspeechtotheAustralian Financial
Review Climate and Energy Summit on Monday, the Minister
indicated that heintends for the Draft Bill to passinthe 2023
Autumn parliamentary sittings, and for the Draft Rule to be
finalised by the end of March 2023, so that reforms can take effect
from 1 July 2023.

Meanwhile, atthe end of last month, theindependent review of
theintegrity of ACCUs closed the submission period for
participants’ experiences with the ACCU scheme and views on
how the scheme mightbeimproved. Thereview, led by Professor
lan Chubb, isexpected todeliveritsreportto Governmentby the
end oftheyear.

G' ‘ GTLAW.COM.AU

OUR EXPERTS

llona Millar
Partner
+612 9263 4723

imillar@gtlaw.com.au

Emily Morison
Lawyer
+6129263 4634

emorison(@gtlaw.com.au

Ashleigh McCoach
Lawyer
+6129263 4052

amccoach(@gtlaw.com.au

Anneka Thomson
Lawyer
+618 9413 8536

athomson(@gtlaw.com.au

KNOWLEDGE ARTICLESYOU MAY BE INTERESTED
IN:

Safeguard Mechanism reform: consultation paper released for
feedback

Movementsin Australia’s climate and energy policy

Australia’s proposed Safeguard Crediting Mechanism: An
incentive foremissions reduction

127



GILBERT
+TOBIN

7

GREEN
HYDROGEN
AND CARBON
CAPTURE

AAAAAAAAAAAA



GILBERT
+TOBIN

REFORM RUMBLES ALONG
IN THE WEST - CARBON
CAPTURE IN AUSTRALIA
SETTO PLAY KEY ROLE

01/04/2022

This month, the Western Australian Government announced funding for a new bill to allow
carbon capture, utilisation and storage (CCUS) to be further deployed in Western
Australia (WA). Although WA was the first Australian jurisdiction to require carbon
captureand storage (CCS) in connection with the Gorgon Project pursuantto project
specificlegislation, its regulatory regime remainsundeveloped and presently does not
haveanindustry wide legislative regime to enable CCS or CCUS projectsin WA.

Thenew billisone of many recent steps that suggests the McGowan Governmentis
steadily moving ahead with overhauling the WA regulatory framework conducive to
supporting global ambition foremissionsreduction. Thisannouncement, when
considered inthe recent context of WA Government action, offersintriguinginsightinto
potential priority areas for policy in WAmoving forward includingin relation to its own
emission reduction objectives.

“THE GREENHOUSE GAS STORAGE AND TRANSPORTBILL”

On9March 2022, Mines and Petroleum Minister Bill Johnston approved the drafting of the
“Greenhouse Gas Storage and Transport Bill”, which the WA Government has described as

aBillaiming “to provide WA’s mining, LNG and natural gas industries with access to
opportunities to decarbonise, such as mineral carbonation and carbon capture, utilisation
andstorage.”

Theannouncement of the Greenhouse Gas and Storage and Transport Bill follows another
announcementon 3 March 2022 by the Western Australia LNG Jobs Taskforce that the
CSIRO and the Global CCS Institute will complete a study relating to the benefits of CCUS
in WA.
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The WA Department of Mines, Industry Regulation and Safety has
also been studyingthe feasibility of CCSin the South West of WAin
the shires of Harvey and Waroona Shires as part of the “South.
WestHub Carbon Capture and Storage” project.

Priortotheannouncement, CCS projectsin WA have been limited
tothe Gorgon Project conducted pursuanttoan agreement
between the Gorgon jointventurers and the State of WA ratified
underthe Barrow Island Act 2003 (WA). This has meant that, until
now, no legislative regime exists to authorise CCS or CCUS
projectsin WA outside of the Gorgon Project.

Interestingly, thisis not thefirsttime thatindustry wide legislation
hasbeen proposed in WA for CCS. Whilst the Petroleum and
Geothermal Energy Legislation Amendment Bill 2013 (WA) was
previously debated in Parliamentand aspects of that billwere
considered by a standing committee on legislationin 2013, that
bill was never enacted into law.

Inembarking on the drafting of the Bill, WA will be joining other
Australianjurisdictionsthatalready have industry wide
legislation regulating the area, namely the Commonwealth,
Victoriaand Queensland (see ourarticle ‘Carbon Capture-a

bottomless pitoranimportantinitiative in gettingto zero net
emissions? for more information on this).

READINESS FORTHE COMMERCIAL DEPLOYMENT
OF CARBON CAPTURE AND STORAGE

AccordingtoThe Carbon Capture and Storage Readiness Index
2018 (CCS-RI), Australia hasthe most comprehensive CCS
legislation inthe world. The CCS-Rlidentifies nations which are
leadersinthecreation of an enablingenvironment for the
commercial deployment of CCS using 70 discrete criteria. Only
five countriesrankin the CCS-RI's highest category - Australia,
Canada, Norway, the United Kingdom and the United States. The
CCS-RIfound that these five nations have taken significant steps
toreduce domestic barriersto CCS,whichinclude the
development of:

+ supportive policy framework;
+ comprehensive legal and regulatory frameworks; and
+ detailed and targeted storage assessments.

Therefore, WAisin fortunate position thatit will be able to draw
inspiration inthe Greenhouse Gas and Storage and Transport Bill
from existing domestic regulationin Australiaincludingits own
existingregulation relating to the Gorgon Project. It will also likely
look to other leading nations to deliver, inthe words of the CCS-RI,
a“robust” legal framework and “policy to create a business case
forinvestmentto rapidly deploy CCSforthe deep decarbonisation
of powerandindustry”.
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FortheBillto provide WAwith robust legal framework, it must:

1. provide a clear and efficient administrative process under
the CCS legal framework to apply for, and obtain, regulatory
approval for CCS projects;

2. provide a comprehensive legal framework for all aspects of a
CCS project, including siting, design, capture, transport, storage,
closure and monitoring for potential releases of stored CO2;

3. provide an appropriate siting of projects and adequate
environmental impact assessment processes;

4. provide meaningful and effective stakeholder and public
consultation; and

5. deal with long-term liability for closure, monitoring and
accidental releases of CO2.

AUSTRALIAN CARBON CREDITUNITS -
DECARBONISING DOLLARS

Thedevelopment of CCS/CCUS legislationin WA willalso
potentially enable project developers to take advantage of access
toadditional forms of climate finance through the Commonwealth
Emissions Reduction Fund (ERF) which hasrecently expanded to
allow technologiesrelating to CCSto earn Australian carbon credit
units (ACCUs).

In October2021, the Carbon Credits (Carbon Farming Initiative—
Carbon Capture and Storage) Methodology Determination 2021
cameinto effectunderthe ERF. Thisisthe method which covers
activities that capture and store (or CCS projects) greenhouse gas

emissionsin secure geological formations.

Atthe sametime, the Commonwealth Minister Taylorannounced
new ERF priorities for method developmentin 2022 which
included carbon, capture, use and storage (or CCUS projects).

THE ROLE OF CARBON CAPTURE AND STORAGE IN
WESTERN AUSTRALIAN EMISSIONS

The mediarelease announcing the Greenhouse Gas and Storage
and Transport Bill also noted that the WA Government is currently
working hard toreduce its own emissions and would soon be
making arelated announcement, likely regarding an interim
net-zero goal. Giventhatcarbon captureandstorageisa
recognised method of abating emissions from hard-to-abate and
otherindustrial sectors, we expect this Billwould form a
fundamental part of any future netzero goal set by the State,
which currently receives significant revenue from those sectors.
TheBillisafurtherindication of the structural reforms currently
underway in WAto modernise the regulatory and policy
frameworkin supportclean energy and decarbonisation projects.
Gilbert+Tobin’s Clean Energy and Decarbonisation team will
continueto bringyou updates regarding the raft of reforms
expected to be unveiled thisyear. If you have any queries about
how these might affect your firm or existing or proposed projects,
please contact our expertsforadvice.
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READY, SET, REFORM:
WESTERN AUSTRALIA’S
REGULATORY READINESS
FOR THE CLEAN ENERGY
TRANSITION

01/06/2022

“Together we can end the climate wars. Together we can
take advantage of the opportunity for Australia to be a
renewable energy superpower”.

In hisfirst speech asthe 31st Prime-minister, Anthony Albanese senta clear message to
notonly his Federal colleagues, butalso to Australian States and Territories. Cohesion,
coherency and cooperation are Australia’s pathway to meaningful energy reform and
climate change action. If thisCommonwealth government can unify Australia’s push to
transition, and concentrate our naturalresources, skillsand willingness, the nation
standsto become aformidable force for change. Inthis article, we assess Western
Australia’s (WA) readiness for the potential shiftin emphasis nationally.

Australian States and Territories need to engage in significantinfrastructure
developmentand regulatory reformintheracetobecomecleanenergy leadersand meet
netzero goals between 2030 and 2050. The WA Governmentin particularhas begun
taking significant steps to expedite WA’s clean energy transition and positionitasa
forerunnerinadevelopingindustry (such as preparing the Greenhouse Gas Storage and
TransportBill, which we discussed in our previous article Reform rumbles alongin the

West - carbon capturein Australiasetto playakeyrole.)

Duringthetransition, Government must provide clear leadership, vision,ambition and
translate thatinto actionable policies through the effective legal and economic
encouragementofinnovation and investment. However, a key challenge faced by
Governmentis striking the right balance in transforming the energy mix against the
scientific, politicaland economic demands for decarbonisation in the quest to wrest
control of our climate through reform.
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AUSTRALIA’S CLIMATE AND ENERGY POLICY
FRAMEWORKS - UNIFY AND CODIFY

Astartling feature of Australia’s energy transitionisthe lack ofa
coherentenergy policy framework ata Commonwealth level. In
theabsence of such guiding principles, the approach of State and
Federal Governmentas a cohesive force has been lacking.
However, the States, recognising the race to be globaland
industry leadersis far from over, have largely driven all major
reform thusfar. Anationaluniformapproachtothetransition
would surely be beneficialand increase the efficiency ofa
currently disparate national approach punctuated by a myriad of
State policies builtand implemented at department-level.
Nationaluniform laws are not aforeign concept to Australian
State and Federal governments.

While WA might benefit from a unification of its many climate and
energy policies and strategies, the benefits of already having such
aclearvisionandimplementation provide a clear selling point for
energyinvestors considering the State. Aswesetout below, the
focusareasand key strengths of WA asa clean energy producerare
clearly communicated through policy, theimplementation of
which we will keenly observe.

However, harmonisation of Australia’s climate and energy policy
framework would not be without difficulties for WA. One of the
State’s key strengths - a high concentration of natural resources
-logically resultsin a high concentration of energy intensive
industry,amounting to WA being home to approximately one third
of Australia’s biggest emitters. The effect of such concentration
canbeseeninWAbeingtheonly State toincrease emissionssince
2005. Theintroduction of emissions reductionstargetsand
changesto Australia’s climate change laws and policies touted by
federalLabormayresultin,notonlyincreased investmentin
renewable energy andthe energy transitionin WA, butalso
pressure on WA to readjustits own policies. Inthisregard, we
understand an announcement may soon be forthcoming fromthe
WA Governmentregarding an interim net-zero goal.

LAND TENURE REFORM

Landtenurereformsincludinga new form of tenure - the
diversification lease —-were announced in Novemberand

December2021 alongside the release of 3 million hectares of
unallocated Crown land for carbon farming. The purposes of
diversification leases willinclude carbon farming, providing
further supportforthe creation of environmental offsets and
promoting renewable energy, such as hydrogen, wind and solar.
We understand that a billis expected to be introduced into
Parliament by the end of the year.

Whilstindustry awaits the introduction of the reforms, a number
of assumptions need to be made by project proponentsin WA
regarding the likely effect of the reforms and the complexrange of
conflictingland use and approval pathway issues that will arise as
aresult ofthe new diversification lease beingintroduced.
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Foran analysis of the announcements and published information
read “Renewable energy and reusable reforms: WA’s land tenure

amendments are familiar but exciting” and for the takeaways
fromanin-person consultation session with the then Minister for
Lands, Tony Buti, and representatives of the Department of
Planning,Lands and Heritage, read our update “WA Land Tenure
Reform Bill expected within months”.

HYDROGEN GAS BLENDING

InJanuary 2022, areportinto thefeasibility of blending hydrogen
into the Dampier-Bunbury Gas Pipeline was released which found
up to 9% hydrogen blending was feasible, despite noting
operationaland regulatory barriers. The WA Government will
need to consider which legislation and regulation needsto be
amendedinordertoenable hydrogen gasblending, with some
relevantregulation alreadyidentified inthereportand
summarisedinourarticle Only a pipe dream: Reportinto
hydrogen gas blendingin the DBNGP. Thisidentification will be
criticalto the feasibility of hydrogen projects that are predicated
ontheability to transport hydrogen through the natural gas

pipeline network. However, itisimportantto note thatthe
business case for blending hydrogen with natural gas remains
informed by implementation challenges such astheintroduction
of newinfrastructure and the necessary upgrade of existing
infrastructureto supportblending.

HYDROGEN SAFETY

Anotherareainwhich Government legislation and regulation will
supportthedevelopment of a hydrogenindustryisthe
development of health, safety and environment standards.
Queensland hasalready announced and released a draft code of
practice for hydrogen safety. WA’s new work, health and safety
(WHS) laws have only recently commenced, and thereisa
substantialamount of regulatory guidance and codes of practice
yettobefinalized. Whethera hydrogen safety code of practiceis
includedisyettoberevealed. Suchacodecould beanimportant
riskmanagementtoolunder the newly increased WHS obligations
which allow approved codes of practice to berelied onin
proceedingsto establishifaduty of care has been discharged.
Currently, a Standards Australiawork programis underway to
prepare standards specifically tailored to hydrogen. This will
includeinternational collaboration to ensure the standards are
aligned and harmonized with international standards and
approaches. Aninternationally aligned approach would make WA

more competitive, grant greater accessto the Australian hydrogen
market and facilitate the development of an export market for
hydrogen (orasammonia).

HYDROGEN-FUELED TRANSPORT

Queensland, New South Wales and Victoria have also recently
announced a tripartite effort to support domestic hydrogen
haulage with refuelling stations and infrastructure. We await to
seethe WA Government’sannouncementrelating to the
recipient(s) of the Hydrogen Fuelled Transport Expression of
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Interest under which up to $10 million of funding under the
Western Australia Renewable Hydrogen Grants will be awarded to

supporthydrogen uptakeintransportin WA.
GUARANTEE OF ORIGIN SCHEME

Underpinning WA’s clean hydrogen future will be a guarantee of
originscheme or certification scheme. Aschemeisrequired to
enable businesses to sell verified low emissions hydrogen from
renewable sources and fossil fuels with substantial carbon
captureandstorage. In March, the Australian Government
Department of Industry, Science, Energy and Resources
commenced 17 voluntary industry trials of a Hydrogen Guarantee
of Origin Scheme for Australia (H2GO) which are currently being
undertaken by the Clean Energy Regulatorand will span until June
2023 withthe hopeto finalise H2GO soon after. H2GO considers
clean hydrogen as a production pathway with the output of the
schemebeinga certificate butit does not specify the mannerin
which hydrogen would be described as “green”.

The Green Hydrogen Organisation, aninternational organisation
focused onthe developmentand utilisation of green hydrogen
and whose Board includes Ms Martina Merz of Thyssenkrupp and
Dr.Andrew Forrest of Fortescue Future Industries, released a
green hydrogen standard (GH2 Standard) atitsrecent Green
Hydrogen Global Assembly and Exhibitionin Barcelona. The GH2
Standard provides a global definition for “green hydrogen” as well
asaholisticframework to evaluate the production of green
hydrogen. Itisintended that the GH2 Standard will provide
governmentswith a globalreference pointin developingtheir
nationalstandards. The WA Government will no doubt be paying
attention given the developing Commonwealth H2GO scheme
and given they have already committed to the Smart Energy
Council’s Zero Carbon Certification Scheme (formally a green
hydrogen-specific certification scheme).

PORTS AND EXPORT

In early March thisyear, areview into WA’s shipping industry was
announced inrelation to supply chainissues caused by floods and
COVID-19. However, the scope of the review as described is likely
totouch on port capacity. Thiswill provide a usefulinsightto
future exportissuesespeciallyinrelation to the export of
hydrogen and ammonia from the many projects dotted along the
vast WA coastline. In addition to the review of WA’s shipping
industry, reviews conducted by West Australian port authorities
provide aninsightinto Government’s long-term strategies and
plansforeach port,including their green hydrogen export
capabilities. Forexample, the Port of Dampier Land Use Master
Plan 2030 published by the Pilbara Port Authority sets out
strategiesto supportanticipated growth atthe port overthe next
decade. Although that Plan does not make specific reference to
cleanenergy exports,itdoes note the Port of Dampier will remain
abulkliquid operator. These capabilities would likely support the
exportofammonia, an alternative method of hydrogen export.
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In Port Hedland, extensive consultationis being undertaken
betweenthePilbara PortAuthority and port proponentsto
finalise the review of the port development plan, expected to be
completed by mid-2022. It was recently announced thatthe plan
facilitates afuture bulk liquids berth in South West Creek. Given
the port of Port Hedland is Oceania’s biggest port, it will likely be
used forthe bulk export of clean energy and we anticipate that the
revised port development plan will provide furtherinsightsinto
how the portwill be adapted for this purpose. Although the WA
Government plays a key rolein transitioning the port of Port
Hedland into a global clean energy export facility, port
proponents play anequally integralrole, given they likely fund the
development.

Therange of structural reforms currently underway to modernise
the climate and energy policy frameworkin WA is positioning the
State to be highly competitivein anincreasingly global
marketplace of clean energy and decarbonisation projects.
Gilbert +Tobin’s Clean Energy and Decarbonisation team will
continueto bringyou updates regarding the raft of reforms
expected to be unveiled thisyear. Ifyou have any queries about
how these might affect your firm or existing or proposed projects,
please contact ourexpertsforadvice.
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DIVERSIFICATION LEASES
POLICY RELEASED FOR
PUBLIC COMMENT IN WA

02/08/2022

The Western Australian Department of Planning, Lands and Heritage (DPLH) has released
for public consultation a draft Policy Framework that will guide the use of the proposed
“diversification leases” on Crown land underthe Land Administration Act 1997 (WA) (LAA).

WHAT ARE DIVERSIFICATION LEASES?

“Diversification leases” are the proposed new form of non-exclusive leasehold tenure;
intended to supportlarge scale clean energy projects and the expansion of carbon
farmingand other broad-scale usesin Western Australia (WA).

This article summarises the key aspects of the draft Policy Framework, particularly those
aspectsthatshed new light on how the diversification lease reforms will operate upon
enactment.

KEY TAKEAWAYS - DIVERSIFICATION LEASES DRAFT POLICY
FRAMEWORK

The Policy Framework will, once the reforms are enacted, provide vital guidance in
relation to key aspects of diversification leases (including minimum considerations

in granting applications and suitable uses for these new leases). Underpinning the
need for this framework is the expectation that the diversification lease head of power
under the LAA will be broadly drafted and without overly prescriptive criteria (like the
head of power for granting a section 79 lease under the LAA).

Broad Ministerial discretion is preserved for the Minister for Lands (Minister) in
relation to various express matters. Combined with the guidance about how a
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diversification lease should be used in conjunction with other
forms of tenure (including when it is more appropriate to
utilise other forms of LAA tenure instead of a diversification
lease), these policy positions require careful consideration
when determining the role and use (or uses) of a diversification
lease in a particular project.

+ Further, material legal structuring implications for
diversification lease projects will arise where there will be
multiple:

- uses/ activities (such as wind and solar developments to be
conducted in conjunction with less-intensive uses such as
carbon farming);

- stakeholders (such as existing landholders (such as
pastoralists), native title holders and developers); and/or

- subleases to different sub-lessees for different purposes, as
expressly contemplated in the draft Policy Framework.

+ Inour view, the approval of the areas of “substantial
structures” (for example, approval of the location of wind and
solar infrastructure where applicable) by the Minister for Mines
and Petroleum is expected to be one of the most challenging
policy aspects related to the grant of diversification
leases - with the draft Policy Framework recommending
early engagement with the Department of Mines, Industry
Regulation and Safety.

+ Based on our experience, we expect that uses associated with
energy generation and transmission under a diversification
lease will attract a material rental valuation. However,
for project financial modelling purposes, the draft Policy
Framework does not resolve the uncertainty regarding the
market rent that will be charged for diversification leases.

The LAAamendmentstoincludethediversification lease asanew
form of tenure are currently being drafted and are set for
introduction into Parliamentinthe second half of 2022.

Forfurther background about diversification leasesand the
proposed legislative reform, see our previous updates:
“Renewable energy and reusable reforms: WA’s land tenure

amendments are familiar but exciting” and “WA land tenure
reform bill expected within months”.

Tojoininafurtherdiscussion of theissuesrelated to the
diversification lease reforms, register for the “Laying the
foundations for a successful clean energy project: land acquisition
and assembly” session as part of G+T’s 2022 Clean Energy and
Decarbonisation Masterclass series: register now.

BROAD MINISTERIAL DISCRETION

Eversincethereformswerefirstannouncedin November2021,
thediversification lease has promised significant potential to:

+ enable economic growth and development through diversified
land use;
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+ facilitate best-practice land management and more effective
administration of the WA pastoral estate; and

+ provide energy producers, pastoralists, native title parties
and others with greater opportunities to get involved in the
growing markets for carbon farming, hydrogen production,
and wind and solar energy.

Various policy statementsin the draft Policy Framework are
supportive of these objectives, including that:

+ “[the] purpose of a diversification lease is to provide for
proponents to conduct single, or multiple, land uses on a large
area of Crown land, where the primary land use can coexist with
other land uses.” (paragraph 1);

+ “[a] diversification lease will co-exist with other rights, including
mining, native title, and the right for Aboriginal people to access
unenclosed and unimproved parts of the lease.” (paragraph 2);

+ “[there] is no minimum or maximum allowable area for a
diversification lease...” (paragraph 15);

+ “[the] permitted land uses can be varied and flexible to include
multiple land uses on the one diversification lease.” (paragraph
19); and

+ “[the] term of a diversification lease will be considered on a
case-by-case basis and granted for any length of term that is
appropriate for the permitted use.” (paragraph 31).

However, key aspects of the draft Policy Framework preserve
broad Ministerial discretionin relation to various express matters
and guide how the diversification lease should be used with other
forms of tenure - these have been outlined below.

Generally, the preservations of Ministerial discretionin relation to
specific matters have merit considering:

+ the Crown is the owner of the land and there is a stated policy
intention to serve proponents requiring “a large area of Crown
land”;

+ the expected demand for diversification leases, economy wide,
as WA industry urgently positions itself to reach “net-zero”,
decarbonisation and ESG goals and outcomes; and

+ the expectation that the head of power under the LAA for
granting a diversification lease will be broadly drafted and
without overly prescriptive criteria (like section 79 leases
under the LAA).

MINIMUM CONSIDERATIONS FOR
DIVERSIFICATION LEASE GRANTS

The Policy Framework sets out “minimum considerations” for
determining when a diversification lease may be granted by the
Minister.

Key amongtheseisthatthe lease mustbe able to co-exist with
otherrightsand uses (reflectingits non-exclusive nature) and that
the proponenthasaneed foralarge area of Crown land (reflecting
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theintention ofthe tenurereformto address alack of suitable
tenure for broadscale projects).

Other stated considerationsinclude whether a proposed use
provides “social, economic or environmental benefit”, the “land is
appropriate for the intended uses” or the grant will provide “social
and economic opportunities to Aboriginal peoples/communities”.
The WA land allocation and other outcomes that these policy
positions are directed towards are fairly obvious and well-known
already, including that land in WA with the best wind and solar
resourcesisused under (orin association with) a diversification
leasefor green energy generation.

Therequirementforthe proponentto have the “capability,
capacity and experience to deliver the intended outcome” will drive
naturalselectioninacustomaryand alikely uncontroversial
(albeit, broad) way.

In addition, an overarchingdiscretionis expressly preserved by
the statementthat diversification lease applications will be
considered by the Minister on “a case-by-case basis”.

These policy positions require careful consideration when
determiningtherole and use (or uses) of a diversification leaseina
particular project.

These minimum considerations will also have material legal
structuringimplications for diversification lease projects,
particularly where there will be multiple:

+ uses/ activities, such as wind and solar developments to be
conducted in conjunction with less-intensive uses such as
carbon farming;

+ stakeholders, such as existing landholders (such as
pastoralists), native title holders and developers; and/or

+ subleases to different sub-lessees for different purposes, as
expressly contemplated in the draft Policy Framework.

Thedraft Policy Framework also incorporates potentially
important “competing application” protections - with the Minister
being entitled to take into account “benefits to the State, the
relevant region or locality” and “any other considerations the
Minister may deem relevant” - and also contemplates competitive
tenderingfor highly sought-after land. Whilst not expressly stated
inthe draft Policy Framework, these policy positions go to
“land-banking” issues and would likely enable the Minister to
determine applicationsinamannerwhich best servesthe
increasingly urgentand onerous requirements of the clean energy
and decarbonisation transition.

The draft Policy Frameworkis also quite explicit that
diversification leases will not be granted “toimprove a party’s
negotiating positionin relation to third party proposals”,
recognising the current competition for Crown land (to say the
least) in WA.
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Itshould be noted that securing the consent/ agreement of any
existinginterest holders, such as pastoralists (who must
surrendertheir pastoralleaseto enable the grantofa
diversification lease) and native title holders, may go along way to
addressingrisks associated with competing applications and/or
competitive tendering requirements.

“FINANCIALAND MANAGEMENT CAPACITY” AND
“PUBLIC INTEREST”TESTS

There willbe no minimum or maximum allowable areafora
diversification lease, however the factors that the Minister may
takeintoaccountin grantingadiversification lease are expressed
toinclude:

+ the proponent’s “financial and management capacity to
commence the intended use in a timely manner”; and

+ whether the grant is likely to “result in a concentration of
control over Crown land such as to be against the public
interest”.

The “concentration of control/ public interest” criteriais a pre-
existing conceptfoundinthe LAAinrelation to pastoral lease
holdings and concepts of “financial and management capacity”
arecustomaryto energy and resources legislationinvarious
jurisdictions.

Evenso, these criteria will necessitateinput fromvarious legal and
non-legaladvisersin preparing diversification lease applications
asthe Policy Framework has noted the need for rigour behind an
applicant’s submission. Inthe absence of more detailed policy
guidance, thereisalso arisk of “teethingissues”, such asrisk of
delaysinapprovals processes, arising from the need for the
Governmentto assess “financial and management capacity” to
conduct projects which are at the cutting edge of industry and
technicalinnovation (such as green hydrogen and ammonia
projects).

One glaringly obvious omissionin the Policy Frameworkisthe lack
of any statement on how foreign ownership will be considered.
Giventheseleaseswillbeadirect grant by the State, in most cases
they will not be assessed underAustralia’s foreign investment
laws. The State hasa published policy relating to foreign
ownership of pastoral leases butitappearsitdoesnotintend to
make a similar statementin relation to these new diversification
leases, presumably leaving that to the Minister’s discretion and
the “capability, capacity and experience” test.

Thedraft Policy Framework also flags potential lease termination
consequencesifthe lessee does notcommence use of the
diversification lease within areasonable period of timeand in
accordance with the lease. We can expect the lease terms will
impose specificcommencementtimeframesthat are negotiated
inthe context of the specific use or projectinvolved. The Policy
Framework has also flagged the potential for optionsto lease
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beingused where projectdetails and/or the affected land areas
areyetto be confirmed.

Inaddition, the lease terms should set out greater granularity
regarding the concept of “commence using” to ensure
“commencement” does not occurinsuch away thatallows large
areastoremain under-exploited during the diversification lease
term.

TENURETOOLBOX

Thediversification leaseis anon-exclusive form of tenure thatis
intended to be used in conjunction with other forms of LAAtenure
-such as (exclusive) section 79 leases and (non-exclusive)
easements. Thisisreflectedinthe policy statementthat “/a]
diversification lease may be granted to enable a range of activities
thatare associated with or ancillary to intensive activities on land
outside the diversification lease area” (paragraph 7).

However, the draft Policy Framework providesimportant
guidance by specifyingthat diversification leases are not suitable
for certaintypeof uses-in particular:

+ the primary land use must be able to “co-exist with other land
uses” (paragraph 1);

+ the appropriate form of tenure for activities which “can be
carried out on a smaller land area” and/or which will be
“predominantly intensive” is an (exclusive) section 79 lease
(paragraph 4); and

+ adiversification lease will not be granted solely for a “highly
intensive land use”, grazing or mining (paragraph 20).

Thesereferencesto “intensive” land uses should be read as
referencestothe typesofindustrialactivities that until now have
been conducted on exclusive land tenure underthe LAAsuchasa
section 79 lease - say, the construction and operation of power
stationsand othersimilarindustrial facilities. Thisalso means
that, inthe future, the construction and operation of hydrogen
and ammonia production facilities willnotoccurona
diversification lease (buton land “outside” of the diversification
lease area).

Rather, diversification leases areintended to be most suitable for
the construction and operation of wind turbines and associated
cablingandrelatedinfrastructure (in addition to other less-
intensive land uses). Whether diversification leases or exclusive
tenure will be the most suitable form of tenure for solar farms may
be determined on a case-by-case basis, particularly having regard
toanoperational need to fence-off orexclude accessto large land
areasonwhich solararrays will be constructed.

MINISTER FOR MINES AND PETROLEUM APPROVAL

One of most challenging policy aspects of the new reforms relates
totheapproval of the location of wind and solarinfrastructure for
the purposes ofthe Mining Act 1978 (WA) (Mining Act).
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Thegrantofadiversification lease requires the approval of the
Minister for Mines and Petroleum under section 16(3) of the Mining
Act (which applies an existing legislative requirement that no
Crown landinamineralfield shall be leased, transferred in fee
simple or otherwise disposed of without prior Ministerial
consent). This legislative requirementis the basis for the stated
policy position that the Minister for Mines and Petroleum must
firstapprove of:

+ the “uses proposed under the diversification lease, including the
locations of those uses within the lease area”; and

+ the “locations of any substantial structures to be erected”,

with anew approval required to “vary the permitted the use” and/
or “change the location of substantial structures or infrastructure”
(paragraphs1land12).

Therewill also be amendmentsto section 20 of the Mining Act that
will have the effect of preventing mining from being conducted on
the areas of the “substantial structures” unless written consent
fromalease holderis otherwise obtained.

Forthisreason, the approval of the areas of the “substantial
structures” (being, approval of the location of wind and solar
infrastructure where applicable) by the Minister for Mines and
Petroleumis expected to be one of the most challenging policy
aspectsrelated tothe grant of diversification leases asthat
Minister will take into accountthevarious relevant customary
factors-includingifthe landis prospective for mining (such asany
known current or future resource or current or future potential
development),amongst other factors.

Forthisreason, the draft Policy Framework suggests engagement
with the Department of Mines, Industry Regulation and Safety as
tothelocation of any substantial structures and/or cablesatan
early stage.

Thestatus of theamendmentsto section 20 of the Mining Act,
includingtheinteraction with the regime under the Mining Act for
the payment of compensation, are notaddressed by the draft
Policy Framework, which only sets out the policies fromthe
perspective of DPLH and the Minister for Lands.

RENT AND VALUATION CONSIDERATIONS

Asexpected, thedraft Policy Framework provides limited
guidanceregardingthe calculation of the “market rent” that will
apply todiversification leases, other than stating that it will be
assessed by the Valuer-Generaland the valuation will considerthe
permitted usessetoutinthelease. Based onourexperiencein
analogous circumstances, we expect that uses associated with
energy generation and transmission will attract material rental
valuations. Giventhe need toreflect such materialamountsin
projectfinancial models, relevant proponents should seek
relevantlegaland non-legaladvice atan early stage.

139



GILBERT + TOBIN

CONSULTATION ON THE DRAFT POLICY
FRAMEWORK

DPLH hasinvited commentsonthe draft Policy Framework, with
consultation closingon 13 August 2022.

Gilbert + Tobin operates atthe forefrontofthe energy and
resources sectorand interacts extensively withindustry experts,
Government, regulators and key industry stakeholders to provide
ameaningful contributionto the cleanenergy and
decarbonisation transition.

We have extensive experience advising on land assembly for
complex projects clean energy projectsin WA. Foradviceonthe
how the diversification lease reforms may affect your firm or
existing or proposed projects, please contact one of our experts.
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WA GOVERNMENT
DIVERSIFICATION LEASE
POLICY SHOULD BE
TOUGH ON LAND USE

30/09/2022

WAishometosome of the best land for renewable energy projects—in particular the
Pilbara, where the combination of intense sun and wind presents an unparalleled
opportunity to generate renewable energy during the day and through the night for most
oftheyear. Onaglobalscale, land like thisis highly valuable in terms of its renewable
energy potential. Any policy surrounding wind, solarand green hydrogen projects
therefore needsto ensurethatvalueisfully realised.

Giventhis, thereleasein June 2022 by the WA Department of Planning, Land and Heritage
(DPLH) of its Exposure Draft on the Proposed Policy Framework guiding the use of
Diversification Leases on Crown land underthe Land Administration Act 1997 (Exposure

Draft) (which we first commented onin our article Diversification leases policy released for

public commentin WA) requires a closer look at whether adequate protections will be

incorporated into the diversification lease regime to ensure valuable land assets, such as
the Pilbara, are fully utilised.

The Exposure Draft sets out the proposed policy frameworkinrelationto the
diversification lease regime, expected to beimplemented later this year pursuant to the
proposed Land and Public Works Legislation Administration Bill 2022 (WA). The Exposure
Draftincludes policiesregarding the grant of diversification leases to project proponents
aswellasindicatingthat proponentswill need to ‘use’ their diversification lease or risk

‘losing’it.
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KEY TAKEAWAYS - REALISING THE VALUE IN
DIVERSIFICATION LEASE LAND FOR RENEWABLE
ENERGY PROJECTS

+ Diversification lease proponents must demonstrate the
necessary capability, capacity and experience to deliver the
project they intend to operate.

+ Looking to examples of ‘capability’ or ‘capacity’ requirements
in other WA and Commonwealth legislation, proponents will
likely be required to demonstrate technical and financial
capacity at the very least.

+ Competitive tendering for diversification leases rather than
granting tenure by application will allow the WA Government
to realise the most value from land, given that it will create a
formal process for identifying the most suitable applicant.

+ Where proponents do not adequately realise the value of the
land granted under a diversification lease, the WA Government
should revoke the grant. There are adequate policy reasons
for taking a strict stance on this issue.

PROPOSED GRANT REGIME

Underthe Exposure Draft, diversification leases will only be
granted where a proponentdemonstrates the “capability,
capacity and experience to deliver the intended outcome”
(paragraph 3(e)). Theterms capability and capacity are not
explained furtherinthe Exposure Draft, otherthan a subsequent
referenceto “financialand management capacity” (paragraph
15(a)). It would seem that capability is therefore a reference to
technical capability.

The Minister for Lands will be able to grant a diversification lease
through private treaty ora public tender-type process (paragraph
5). Where there are competing applications foradiversification
lease, the Minister for Lands will have discretion asto the grant,
including considering (paragraph 8):

+ “the benefits to the State, the relevant region or locality;

+ the rights and interests of existing land users/interest holders;
+ ensuring a diversity of investment; and

+ any other considerations the Minister may deem relevant.”

Where the consent of pastoralists and/or native title partiesis
required forthe grant of the diversification lease, we expect that
some considerations the Minister may deemrelevantinclude
which applicant has orwill be able to obtain those third party
approvals. Thiscould give negotiating power to those third
parties who obtain thisfirst.

Aproponentwill also be expected “to commence using the
diversification lease within a reasonable period of time”, or risk the
lease being terminated (paragraph 17).

DPLH hasalsoindicated thatit will be utilising the grant of options
toleaseland, whichitcandoundersection 88 of the Land
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Administration Act 1997 (WA) (LAA). This not only provides
certainty for project proponents seekingto assemble all of the

parts of their project before making their finalinvestment
decision, butenables a process for the State to ensure thatall
necessary approvals are obtained and the project will proceed
beforethe leaseisactually granted.

EXISTING REGIMES REQUIRING DEMONSTRATION
OF CAPABILITY

Requirements around the capability and capacity of a proponent
aswellascommencement of land useis not currently captured by
the LAA, the legislation into which the diversification lease
conceptwillbeincorporated. These are a matter for
Departmental processes, Ministerial discretion and the eventual
leaseterms. However, questions arise as to how the State will
determine a proponent’s capacity—to which some answers can
befoundin existing legislation.

The Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth)
(OPGGS Act) setsoutatender process by which petroleum
acreageisreleased forbidding by project proponents. The
applicationforsuch a “work-bid petroleum exploration permit”

requires details of an applicant’stechnical qualificationsand the
financialresources available toit. The Departmentof Industry,
Science, Energy and Resources (DISER) hasissued guidelines on
applicantsuitability, stating that the rationale for thisapproachis
toensurethat “Australia’s petroleum resources and [greenhouse
gas] storage permits” are entrusted to capable applicants.
Suitability isnotonly “tested on entry into the regime” but also “at
major decision-points”; where the decision-maker is not satisfied
of the applicant’s suitability, the relevant application will be
refused. Such a policy aimsto ensure that, from the beginning, a
proponentissuitabletoundertake a projectand,indeed, thatthe
proponent continuesto have the requisite skills. Ultimately, this
ensures thatthe value of offshore resourcesis fully realised.

Similarly, the Pipelines Act 1969 (WA) requires an applicantfora
pipeline licence to demonstrate their technical qualifications and
financialresources, aswell asthe technical advice available to the
applicant. Underthe Offshore Electricity Infrastructure Act 2021
(Cth),anapplicantforalicence provided under that Act mustalso
demonstrate technicaland financial capability. With hydrogen
productionthereis, of course, the question of whether the State
will be comfortable with an entity demonstrating the requisite
technical experience through the use of offshore consultants and
contractors, given the currentdearth of local hydrogen project
experienceinAustralia. However, we expectthat DPLH, on advice
fromthe Department of Jobs, Tourism, Science and Innovation,
willtake a practicalapproach that willrecognise and work with
theserealities.
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USEITORLOSEIT

Inrelation to ensuring promptcommencement of projects, WA
Governmentenvironmental approvals frequently contain the
requirementthatthe proposal mustbe ‘substantially
commenced’ within a certaintime frame. Consequently, ifan
applicantdoes notundertake their project within the time frame,
the environmentalapproval willterminate and the project
proponentwill be required to re-apply forthe approval.

While the use of options can assist to ensure land tenureis only
granted once the projectisassured of commencement, as flagged
by the Exposure Draft we expect diversification lease termsto also
reflect the approach above and prescribe a period of time in which
the project must commence beforethe tenureisrevoked by the
Minister.

In some African countries, valuable assets are simply nationalised
iftheir full potentialis notrealised. While one could argue that this
may reflect less democratic nations, itis likely the case that this
reflects the principle of utilising land for the greatest public good.
By no means do we suggest that the WA Government should
consider nationalising valuable land assets for renewable energy
generation, butitshouldimplementaclear policy thatallowsitto
revoke diversification lease (or any preceding option) grants to
holders that do not commence using the tenure within a certain
timeframe. There are adequate policy reasons for taking a strict
stanceonthisissue, mostimportantly ensuring that maximum
valueisobtained from prime land locations.

REALISINGTHE PILBARA’S POTENTIAL

The Pilbara has beenidentified asa promising renewable energy
and green hydrogen hub, one amongst only afew such sitesin the
world. Areportby Net Zero Australia has found that solar hubs the
size of Tasmania will be required for Australia to continue
exportingcurrentrates of energy and we expect that mega
projectswill flood the Pilbara with green electrolysers. Giventhe
scarcity of land perfectly suited for green hydrogen productionin
particularand the oncein ageneration opportunity being
afforded to our State, the WA Government should dispense with
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privatetreaty applicationsand instead focus on tenderingaccess
rights for highly productive land. Thiswill ensure that, as under
the OPGGS Act, the proponent most able torealise value from the
landis giventherightstothatland. We will watch with interestthe
extentto which the WA Government will focus ontendering.

The Exposure Draft provides astarting point for the policy that will
underpinthediversification lease regime. We expect that
proponentswill need to demonstrate their technical and financial
capability, and that DPLH will work with proponents to ensure this
canbeachieved. However, rather than allowing proponents to
applyfordiversification lease tenure, DPLH may focus on
competitive tendering for the most valuable locations. Inthe
absence of atenderingregime, the Government should be quick to
revoke diversification leases where proponents are slow to realise
projects.
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PROPOSED GUIDELINES
TO THE ABORIGINAL
CULTURAL HERITAGE ACT
2021

14/11/2022

Proposed guidelines have been released forcomment ahead of the third and final round
of co-design workshops forthe Aboriginal Cultural Heritage Act 2021 (WA) (ACHA). The
finalised guidelines, along with the unreleased ACHA Regulations, comprise the

substance of how the ACHA will workin practice to protect Aboriginal Cultural Heritage
(ACH). We briefly set out some of the key takeaways, the underlying theme of which is that
parties will need to be well-prepared in advance of the ACHA commencing. For more
detailed advice, contact ourteam below.

Co-design workshops are being held around the State during November. G+T willagain be

engaginginthe processand continueto provide updatesasthey becomeavailable.
Accordingto the latest government advice, the ACHA is expected to commence July 2023,
with the Regulations Gazetted in late February 2023.

ABORIGINALCULTURAL HERITAGE MANAGEMENT CODE

The ACHAintroduces a positive requirement to undertake adue diligence assessment
(DDA) in accordance with the ACH Management Code (Code) priorto proposed Tier 1-3
Activities. Among other things, a DDA determines what stepsa proponent needs to take
priortoundertaking a given activity. Having done a DDA properly may also comprise part
of adefenceto an offence underthe ACHA.

The proposed Code sets out five steps of a DDA:

1. confirmwhethertheactivityislocated withina protected area;

2. confirmwhetherthe activityisexemptand, if not, the activity tier of the proposed
activity;

3. assesswhetherACHisorislikely to be located inthe proposed activity area;
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4. assessifthereisarisk of harmto ACH by the proposed activity;
and

5. identify the personsto be notified or consulted about a
proposed Tier2 oraTier 3 activity.

Alternative to approvals

Much of the practical details of a DDA will depend on the particular
activity and location.

Early and meaningfulengagement with knowledge holdersisa
centralaspectto best practice operations, legislative compliance
and operational efficiency. The Code also contemplates that
DDA’s whichresultinan agreement with knowledge holders to
allow proponentsto alter proposed activities to avoid risk of harm
to ACH do not need any further approval. Pragmatic engagement
from parties therefore offers potential relief from delay or
constraintsin obtaining ACH Permits or Management Plans.

Existing ground disturbance

The Codeintroducestwo new defined terms - ‘new and
additionaldisturbance’ and ‘like for like’ activities. Ifa
proposed activity is ‘like for like’ (as compared to a prior
disturbing activity) and does not cause ‘new and additional
disturbance’, the Code states that such activities will be exempted
from the DDA process by the ACHA Regulations.

Social surrounds and ACH Management Plans

The proposed guidelinesalsoinclude atemplate ACH
Management Plan - the approval required for Tier 3 activities that
may harm ACH. The templateis not particularly prescriptivein
thatitprimarily sets outthe broad substance of what should be
included, ratherthan how itshould beincluded. Thetemplate
resembles those currently found in Heritage Agreementsand
survey reports.

The Codeincludesarecognitionthatsome Tier 3 activities may
triggerthessignificant proposal regimein the Environmental
Protection Act 1986 (WA). The Code states thata DDA and resulting
ACH Management Plan may be considered by the EPA as
sufficiently mitigating potentialimpacts of the proposal on social
surroundings. The Code does not provide recognition of this
approachfromthe EPAitself and it will remain to be seen whether

DPLHiscorrectintheirassessmentthatthe processesunderthe
EPAwill,in practical terms, satisfy the EPA’s requirements.

Existing surveys
Existing surveys may be used to satisfy some aspects of DDAs.

However, such surveys must be compliant with the (presently
unreleased) Survey Guidelines. We expect as a minimum, reliance
on existing surveyswill be possible where all correct knowledge
holderswere consulted and contributed to the survey results. To
the extentthatintangible ACH and all knowledge holdersare not
covered by a survey, there will need to be additional work.
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ACTIVITYTIER CATEGORIES

The activity categories proposed as part of the phase two
co-design process have been expanded upon. Notably,
‘diversification of land use thatis not like for like or less’ is
introduced asaTier 3Activity, likely referencing theimminent
introduction of the new form of land tenure, Diversification
Leases.

The newtable also provides some quantitative measures for
determiningthetier of generalclearingand excavation works by
reference to depth and scale. Some activities (such as
infrastructureworksin both waterand onland and management
of existing ACH or historical object) appear to have been upgraded
fromTier2to Tier3.

Those changes might reflect the difficulty of distinguishing
between Tiers2 and 3that some proponents haveraised, and the
potential risks associated with a prescriptive, yet necessarily
generalapprovalframework.

LOCALAREA CULTURAL HERITAGE SERVICES FEES
FORSERVICES GUIDELINES

LocalArea Cultural Heritage Services (LACHS) areintended to be
the primaryinterface for proponents underthe ACHA.

Significant burdenis placed on LACHS by the ACHA’s framework.
The policy of the ACHA is to offset the costs of LAHCS by settingup
a‘feeforservice’ model. Inthisregard, Fees for Services
Guidelinesregulate how LACHS may charge fees. These guidelines
only apply to entities appointed as LACHS pursuant to the ACHA.

Notably, the guidelines not only regulate how much can be
charged, butalso what tasks can be charged forand by whom. The
guidelines pointto section 48 of the ACHA (LACHS’ functions) as
the basis for the ability to charge for a given task. This obviously
suggestsany activity straying beyond the legislative functionsis
not covered, butalso potentially creates risk by requiring
legislative interpretation by non-judicial entities.

The Guidelines setout threerolesthatcan charge forservices-
LACHS Heritage Officer (LHO), LACHS Senior Heritage Officer
(LSHO) and Expert Service Provider (ESP) such as Elders, legal
and heritage professionals.

The approved feesrange from $100 per hour for LHOs to $2,000
perday for ESPs. Heritage professionals are capped at $1500 per
day, while legal professionals’ rates are limited by the Legal
Profession (Solicitors Costs) Determination. Administration fees
aresetat15% andthereisa 10 hour perday cap forservices with
hourly rates, with out of pocket expenses to be determined at cost
plus GST oraccording to relevant ATO allowance rates.

LACHS may approach the ACH Council to have fees exceeding the
guidelines approved but will need to demonstrate complexity or
urgency.
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CONSULTATION AND KNOWLEDGE HOLDER
GUIDELINES

The Consultation and Knowledge Holder Guidelines are
concerned with genuine and meaningfulengagementina
cross-cultural context. The Knowledge Holder Guidelines
establish personsor groupsto contact where the primary entities
arenot existent orresponsive. LACHS are thefirst point of contact,
inthe absence of which proponents should seek advice from
Native Title Parties and Registered Native Title Bodies Corporate,
localAboriginal groups, orinthe lastinstance,the DPLH. Forareas
with multiple knowledge holders, each will need to be consulted
and notified asrequired by the ACHA.

The Consultation Guidelines set out several requirements
proponents need to demonstrate compliance with. In this
respect,documentation of all processes and attempts to consult
isanecessary risk managementtool.

There aretimeframes for consultation that could impact
operationsforsome proponents, especially junior explorers.
Those timeframes may be shortened by agreement between the
parties, butitis difficult to see a circumstance where that would
occurshortofenteringa fullagreement. Obviously, and perhaps
more so than presently, early engagement and forward-planning
willbe necessary for proponents to minimise operationalimpact.

Inaddition totimeframes, proponents must also consider the
forminwhichinformationisdelivered throughoutthe
consultation processto ensure such consultation is meaningful
forall parties. Readily understandable information about the
proponent’s project will also be relevantto therequirement to
have obtained knowledge holders’ informed consent for ACH
Management Plans pursuantto s 146 of the ACHA.

PRESCRIBED TIMEFRAMES

There have not beensignificant changes to the approvals
timeframes.

Parties negotiatingan ACH Management Plan by consent now
have 100 business days (or more by agreement) toreach
agreement before the ACH Council can becomeinvolved. For
partiesunable toreach agreement, the timeframe forthe ACH
Councilto makeitsrecommendation to the Minister has been
shortened from 120 to 60 business days. ACH Permits now
contemplate a maximum 50 business days for approval. However,
the ACH Council may ‘stop the clock’ onthese timeframesifit
requests furtherinformation.

Thesetimeframesagain highlight the need to plan ahead,
especiallyin light of the burden that LACHS will carry without
furtherresourcing.

PROTECTED AREA ORDERS

Protected area orders have the effect of excluding activitiesfroma
given area that has outstandingsignificance. Only knowledge
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holders may apply fora protected area order. Ifan areais subject
toanorder,itcannotbeaccessed by proponentsunlessin
accordance with conditions set out by the order (ifany) orin
accordance with the Regulations.

Applications are made to the ACH Council which must form aview
and make arecommendation to the Minister with referenceto the
followingfactors:

+ Community health -the ACH is central to the ongoing
wellbeing of Aboriginal people, particularly where there is a
traditional obligation to prevent harm to the ACH;

+ Sacred - including Dreaming places and ceremonial grounds;

+ Educational potential - protection is required to ensure
generational education or more widespread education
resulting in increased awareness, understanding and
appreciation of ACH;

+ Contemporary usage - where the cultural value of an area
remains through customs and traditions;

+ Enhancing knowledge - the potential to generate research
outcomes that benefit Aboriginal people and to help further
the understanding of Country and Culture;

+ Uniqueness or rarity of ACH within its context; and

+ Protection into the future - where the ACH has already been
degraded and protection is needed for preservation.
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THE EFFECT OF THE SEC’S
PROPOSED CLIMATE-
RELATED DISCLOSURES
ON AUSTRALIAN
COMPANIES

01/04/2022

On21March2022,the United States Securities and Exchange Commission (SEC) issued a
proposed rule (Proposed Rule) to enhance and standardise the climate-related
disclosures provided by public companiesincluding both domesticand foreign private
issuers. The Proposed Rule seeks to amend the Securities Act of 1933 and the Securities
Exchange Act of 1934 (Exchange Act) to require public companies (which includes foreign
privateissuers)to provide disclosuresregarding theirannual greenhouse gas (GHG)
emissions and the climate-related risks their businessesface.

Inintroducing the Proposed Rule, SEC Chair, Gary Gensler, stated “/ believe the SEC has a
role to play when there’s this level of demand for consistent and comparable information
that may affect financial performance. Today’s proposal thus is driven by the needs of
investors and issuers.”

SEC’s consideration of thisissue follows the introduction of mandatory climate risk
disclosures by corporateregulatorsin countriesincludingthe UK, the EU, Switzerland,
HongKong, Japan, Singapore and New Zealand. Itdraws on the recommendations of the
Taskforce for Climate-related Financial Disclosures (TCFD). Whilst not mandatoryin
Australia, APRAand ASIC have both cited the TCFD recommendations as being best
practice for climate-related financial disclosures. The Investor Group on Climate Change
(IGCC) hasalso called for Australia to make climate-related financial disclosures
mandatory.

The Proposed Rule will be open for consultation until the later of 30 days after the
proposal’s publicationin the Federal Register or 20 May 2022. Whilst a final rule could be
adopted laterin 2022 and taking effectin financial year 2023, itis expected that there will
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be highly divergentviews onthe scope and content of the
Proposed Rule, which may draw out the process and could lead to
legal challenges.

Australian companies who have securities registered under the
ExchangeActwill need to be across these disclosure requirements
asthey mayneedtoinclude climate-related informationin their
filings. The Proposed Rules, ifadopted, may also inform the scope
and content of future disclosure requirementsin Australia.

CONTENT OF PROPOSED DISCLOSURES

The Proposed Rule would require public companies (including
foreign privateissuers) to provide similar disclosures to those
underthe TCFD recommendations across the areas of
governance, strategy, risk managementand metrics and targets,
informed by scenario planning.

Assessment of material impact of climate risk

The Proposed Rule would require companies to disclose any
climate-related risks reasonably likely to have a materialimpact
onthe company’s business or consolidated financial statements
which may manifest over the short, medium orlong term.

Climate-related risks means the actual or potential negative
impacts of climate-related conditions and events on acompany’s
consolidated financial statements, business operations, orvalue
chains (including both upstream and downstream activities) asa
whole, andincludes both physicaland transition risks.

Physicalriskincludes both acute and chronicriskstoacompany’s
business operations orthe operations of those withwhom it does
business. The Proposed Rule defines “Acuterisks” as event-driven
risks related to shorter-term extreme weather events, such as
hurricanes, floods, and tornadoes. “Chronicrisks” are defined as
thoserisksthatthe business may faceasaresult of longerterm
weather patterns and related effects, such as sustained higher
temperatures, sea levelrise, drought, and increased wildfires, as
well asrelated effects such as decreased arability of farmland,
decreased habitability of land, and decreased availability of fresh
water.

Transition risks refer to the actual or potential negative impacts
onacompany’sconsolidated financial statements, business
operations, orvalue chains attributable to regulatory,
technological,and market changes to address the mitigation of,
oradaptationto, climate-related risks. These canrelate to
regulatory, technological, market (including changing consumer,
business counterparty, and investor preferences), liability,
reputational, or othertransition-related factors.

Companieswill be required to specify whetheranidentified
climate-relatedriskisa physical ortransitionrisk,and the nature of
thatrisk, sothatinvestorscanbetter understand the nature of the
riskand the company’s actions or plan to mitigate oradapttoit.

The SEC notes that a matteris materialifthereis a substantial
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likelihood thatareasonable investor would consideritimportant
when determining whetherto buy or sell securities or how to vote.

The disclosure of climate-related opportunitiesis optional to allay
any anti-competitive concerns that might arisefroma
requirementtodisclose a particular business opportunity.

The SEC has not proposed a specificrange of years to define short,
medium and long term time horizons. Instead, companiesare
required to describe how it defines these time horizonsto allow
companiestoselectthetime horizons most appropriate to them.

Companies mustalso discuss theirassessment of the materiality
of climate-related risks over the short, medium, and long term to
ensure companies are considering the dynamic nature of
climate-relatedrisks. The Proposed Rule notes that the
materiality determination regarding potential future events
requires an assessment of both the probability of the event
occurringand its potential magnitude or significance to the
company. Noting the difficulty in determining future impacts for
some businesses, itis proposed that the forward-looking
statement safe harbors pursuantto the Private Securities
Litigation Reform Act (PSLRA) would apply, assuming the
conditions specified in those safe harbor provisions are met.

Disclosure regarding climate-related impacts on strategy,
business Model and outlook

Oncethe company hasdescribed the climate-related risks
reasonably likely to have a materialimpact onthe businessor
consolidated financial statements over the short, medium, and
longterm,itisthenrequiredto describetheactualand potential
impacts of thoserisks onits strategy, business model, and
outlook, and the time horizonsin which those risks may manifest.
Thiswould require disclosuresregarding:

+ business operations, including the types and locations of its
operations;

+ products or services;

+ suppliers and other parties in its value chain;

+ activities to mitigate or adapt to climate-related risks,
including adoption of new technologies or processes;

+ expenditure for research and development; and
+ any other significant changes or impacts.

The Proposed Rule would require acompany to discuss how it has
considered theidentified impacts as part of its business strategy,
financial planning and capital allocation. Thisincludes providing
both currentand forward-looking disclosures that facilitate an
understanding of whetherthe implications of the identified
climate-related risks have beenintegrated into the company’s
business model orstrategy, including how resources are being
used to mitigate climate-related risks.

The SEC notesthat companiesarerequired to provide a narrative
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discussion of whetherand how any of itsidentified climate-
related risks have affected or are reasonably likely to affect the
company’s consolidated financial statements. However, this
narrative discussion of the climate-related impactsonits
consolidated financial statement should cover more than just
short-termimpacts.

Carbon offsets

Ifacompany has used carbon offsets or renewable energy
certificates (RECs) as part of its emissions reduction strategy,
information aboutthe carbon offsets or RECsisrequired to be
disclosed, including how much of the progress madeis
attributable to offsets or RECs. The SEC notes that understanding
therolethatcarbon offsets or RECs playinacompany’s climate-
related business strategy can help investors gain useful
information aboutthe company’s strategy, including the potential
risks and financialimpacts. Companiesthat purchase offsets or
RECswould need to reflect the additional set of shortand long
term costsandrisks, including therisk that the availability or
value of offsets or RECs might be reduced by regulation or market
changes.

Maintained internal carbon price

Aninternalcarbon priceisdefined asan estimated cost of carbon
emissions used internally within an organisation. If acompany
usesaninternal carbon price, it would be required to disclose:

+ the price in units of the company’s reporting currency per
metric ton of carbon dioxide equivalent (CO2e);

+ the total price, including how the total price is estimated to
change over time, if applicable;

+ the boundaries for measurement of overall CO2e on which the
total price is based; and

+ the rationale for selecting the internal carbon price applied.

Companieswould also be required to describe how they use their
disclosed internal carbon price to evaluate and manage climate-
related risks.

The Proposed Rule would not require acompany to maintain an
internal carbon price orto mandate a particular carbon pricing
methodology, but whereitdoes, the proposed disclosures would

apply.

Scenario analysis

Scenario analysisisaprocessforidentifyingand assessinga
potential range of outcomes of future events under conditions of
uncertainty. Inthe climate change context, this typically involves
testing how climate-related risks mayimpacton abusinessat
different levels of globaltemperatureincreases.

Ifacompany usesscenario analysis or otheranalytical tools to
assesstheimpact of climate-related risks onits businessand
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consolidated financial statements, the Proposed Rule state it
must disclose adescription of the scenarios, assumptions and
projected financialimpacts onthe company’s strategy undereach
scenario. However, the SECis not proposing to mandate scenario-
analysis.

Governance disclosure

The Proposed Rule would require acompany todisclose, as
applicable, certaininformation concerning the board’s oversight
of climate-related risks,and management’srolein assessingand
managing thoserisks.

Ataboard level,itis proposed thatacompany identify board
members and committees responsible for oversight of climate-
related risks, including:

+ their expertise;
+ the process and frequency of discussion on this topic; and

+ whether and how the board or committee considers climate-
related risks as part of business strategy, risk management and
financial oversight.

Additionally, disclosure aboutif and how the board sets climate-
related targetsorgoalsand oversees progress against those
targetsorgoalsisrequired.

Atamanagement level, the Proposed Rule would require a
companyto disclose anumber ofitems about management’srole
inassessingand managing any climate-related risks.

Risk management disclosure - risk management processes

The Proposed Rule would require acompany to describeits
processes foridentifying, assessingand managing climate-
related risks,and whether any such processes are integrated into
the company’s overall risk management system or processes.

Inthe context of riskidentification, companies would be required
todisclose the following factors:

+ how it determines the relative significance of climate-related
risks compared to other risks;

+ how it considers existing or likely regulatory requirements
or policies, such as GHG emissions limits, when identifying
climate-related risks;

+ how it considers shifts in customer or counterparty
preferences, technological changes, or changes in market
prices in assessing potential transition risks; and

+ how it determines the materiality of climate-related risks,
including how it assesses the potential size and scope of any
identified climate-related risk.

Inthe context of risk assessment, acompany would be required to
describeits processesinrespect of:

+ how it decides whether to mitigate, accept, or adapt to a
particular risk;
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+ how it prioritizes addressing climate-related risks; and

+ how it determines how to mitigate a high priority risk,
including the use of insurance or other financial products.

Theintegration of theserisksinto acompany’s overall risk
management system would also need to be disclosed.

Risk management - transition planning

A“transition plan”is defined to meanacompany’s strategy and
implementation plantoreduce climate-related risks. These types
of plansaretypically seekingto align acompany’s plantoreduce
GHG emissionsin line with the Paris Agreement commitments of
jurisdictionsin which it hassignificant operations,and may also
detail how transitionrisks are being addressed.

Ifacompany hasadopted atransition plan, the Proposed Rule
would requireitto describeits plan, (including the relevant
metrics and targets used to identify and manage physicaland
transitionrisks), and to disclose how it plans to mitigate oradapt
toidentified transition risks and how it plansto achieve identified
opportunities (egthrough the production of low-carbon
products, generation and use of renewable energy, setting
conservation goals etc). The company would then need to update
its disclosuresabout the plan on an annualbasis.

Aswith otherforward-looking statements, the Proposed Rule
anticipatesthatsafe-harbour provisionsinthe PSLRAmay apply
forthese statements.

Financial statement metrics

The Proposed Rule would require acompany to disclose certain
disaggregated climate-related financial statement metrics that
are mainly derived from existing financial statement lineitemsin
anotetoitsfinancial statements. Thiswould include theimpact of
theclimate-related eventsand transition activities on the
company’s consolidated financial statements. Such statements
would cover financialimpact metrics, expenditure metrics and
financial estimates and assumptions.

Financial impact

“Climate-related risks” would be defined, in part, as the actual or
potential negative impacts of climate-related conditions and
eventsonacompany’s consolidated financial statements and
would include physical risks, such asextreme weather events, as
well as transition risks.

The proposed threshold for disclosureis set atavery low level.
Disclosure would be required unlessthe aggregated impact of the
severe weatherevents, other natural conditions, transition
activities and identified climate-related risks is less than one % of
thetotal lineitemfortherelevantfinancial year.

By way of example, the Proposed Rule notes the following
circumstancesinwhich financialimpacts may arise:
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+ changes to revenue or costs from disruptions to business
operations or supply chains;

+ impairment charges and changes to the carrying amount of
assets due to assets being exposed to physical climate risks;

+ changes to loss contingencies or reserves (such as
environmental reserves or loan loss allowances) due to impact
from severe weather events;

+ changes to total expected insured losses due to flooding or
wildfire patterns;

+ changes to revenue or cost due to new emissions pricing or
regulations resulting in the loss of a sales contract;

+ changes to operating, investing, or financing cash flow from
changes in upstream costs, such as transportation of raw
materials;

+ changes to the carrying amount of assets due to a reduction of
the asset’s useful life or salvage value; and

+ changes to interest expense driven by financing instruments
such as climate-linked bonds issued where the interest rate
increases if certain climate-related targets are not met.

Expenditure

The proposed expenditure metrics would be subject to the same
disclosure threshold as the financialimpact metrics. Forthe
purposes of calculating the disclosure threshold for the
expenditure metrics,acompany would be permitted to
separately determine the amount of expenditure expensed and
theamount of expenditure capitalised. However, a company
would be required to aggregate expenditure related to climate-
related events and transition activities within the categories of
expenditure (ieamount capitalised and amount expensed).

Estimates and assumptions

The Proposed Rule would require acompany to disclose whether
the estimatesand assumptions used to produce the consolidated
financial statements wereimpacted by exposuresto risksand
uncertainties associated with, or known impacts from, climate-
related events. If so, the company would be required to provide a
qualitative description of how those events have impacted the
development of the estimates and assumptions used by the
registrantin the preparation of its financial statements.

GHG emissions metrics disclosure

Applying definitions and conceptsaligned with the GHG Protocol
and otherinternationally recognised standards, the Proposed
Rule would require acompany to disclose its GHG emissions for its
mostrecently completed financial year.

The Proposed Rule would require acompany to discloseiits total
Scope 1 emissions separately fromits total Scope 2 emissions
after calculatingthem from all sources thatareincludedin the
company’sorganisationaland operational boundaries.
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Acompanywould also be required to disclose separately its total
Scope 3 emissionsforthe financial yearifthose emissionsare
material, orifithasseta GHG emissionsreduction target or goal
thatincludesits Scope 3 emissions.

Foreach ofits Scopes 1,2,and 3 emissions (ifapplicable), the
Proposed Rule would require acompany to disclose the emissions
both disaggregated by each constituent GHGand inthe
aggregate. The company would also be required to disclose
emissionsin grosstermsand interms of GHG intensity (or carbon
intensity) and to specify the methodology used to calculate
emissions, as well asthe way in which organisationaland
operationalboundarieshad been determined.

Tobalance concerns aboutreporting Scope 3 emissions with the
need for decision-usefulemissions disclosure, the Proposed Rule
setout the followingaccommodations for Scope 3 emissions
disclosure:

+ asafe harbor for Scope 3 emissions disclosure from certain
forms of liability under the Federal securities laws, so that
disclosure of Scope 3 emissions by or on behalf of the
company would be deemed not to be a fraudulent statement,
unless it is shown that the statement was made or reaffirmed
without a reasonable basis or was disclosed other than in good
faith;

+ an exemption for smaller reporting companies (SRCs) from the
Scope 3 emissions disclosure provision; and

+ adelayed compliance date for Scope 3 emissions disclosure.

Attestation of Scope 1and Scope 2 emissions disclosure

Acompanythatisanacceleratedfilerorlarge accelerated filer
would berequired toincludeintherelevantfilingan attestation
reportcovering the disclosure of its Scope 1 and Scope 2
emissions. The attestation would start at the level of “limited
assurance”,butmove to “reasonable assurance” atthe beginning
ofthefourth financialyear. Information about the independent
third-party attestation provider would also need to be disclosed.

Targets and goals

Ifacompany hassetany climate-related targets or goals, then the
Proposed Rule would require the company to provide certain
information aboutthosetargets or goals. Thisincludes
informationabout:

+ the scope of activities and emissions included in the target;

+ the unit of measurement, including whether the target is
absolute or intensity based;

+ the defined time horizon by which the target is intended to
be achieved, and whether the time horizon is consistent with
one or more goals established by a climate-related treaty, law,
regulation, policy, or organisation;
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+ the defined baseline time period and baseline emissions
against which progress will be tracked with a consistent base
year set for multiple targets;

+ any interim targets set by the registrant; and

+ how the registrant intends to meet its climate-related targets
or goals (including with respect to the use of offsets and RECs).

The SEC has madeit clearthatdisclosure of its climate-related
targetsorgoals should not be construed to be promisesor
guarantees. Similarto other forward-looking statements, itis
proposed thatthe PSLRA safe harborswould apply to those
statements, assumingall other statutory requirements for those
safe harbors are satisfied.

WHERE AND WHEN WILLDISCLOSURES BE MADE?
The Proposed Rule would require acompany to:

+ provide the climate-related disclosure in its registration
statements and Exchange Act annual reports;

+ provide the Regulation S-K mandated climate-related
disclosure (being matters related to governance, impacts
on strategy, business model and outlook, risk management,
GHG emission metrics, and targets and goals) in a separate,
appropriately captioned section of its registration statement or
annual report, or alternatively, to incorporate that information
in the separate, appropriately captioned section by reference
from another section, such as Risk Factors, Description of
Business, or Management’s Discussion and Analysis;

+ provide the Regulation S-X mandated climate-related financial
statement metrics and related disclosure in a note to the
company’s audited financial statements;

+ electronically tag both narrative and quantitative climate-
related disclosures in Inline XBRL; and

+ file, rather than furnish, the climate-related disclosure.

Itis proposedthatthere be a phase-inforallcompanies, with the
compliance date dependent on the company’sfiler status. An
additional phase-in period for Scope 3 emissions disclosureis
proposed, along with the previouslymentioned safe harbor
provisions for Scope 3 emissions disclosure. SRCswould also be
subjectto an exemption from the Scope 3 emissions disclosure
requirement.

IMPLICATIONS FOR AUSTRALIAN COMPANIES AND
BANKS

Thesignificance of the proposed adoption of mandatory
reporting standards aligned with the TCFD frameworkin whatis
stillthe deepest and mostimportant capital marketin the world,
cannot be overstated. One way oranother, these requirements
willlikely “filter down” into any jurisdiction, including Australia,
that enjoys meaningful capital flows with the US.
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Ifadopted, the Proposed Rule would apply to Australian
companiesthatissue debtorhavesecuritieslistedinthe US asit
will apply to foreign privateissuers, aswellas US domestic
companies. It’salso likely that overtime, the Proposed Rule will,
by practice and market expectationif not by law, gradually
become part of disclosure practices for other cross border
offerings, such asthe Rule 144A market. Australian companies
thatdo business with US companies may berequired, asa
condition of doing so, to provide disclosures to their foreign
counterpartsto allow them to comply with the required
disclosures, including for Scope 3 GHG emissions.

Further, asinvestors become used to seeingthis level of disclosure
injurisdictions whereithasbecome mandatory, they are likely to
pressure companies operatingundervoluntary regimesto ensure
they provide similar levels of disclosure as apply under mandatory
regimes. Similarly, proxy advisers and activists are likely to single
outcompanies that choose not to voluntarily disclose or provide
disclosure whichis not commensurate with the mandatoryrules
thatapplyinthe USand elsewhere.

The Proposed Ruleisalso likely to guide the future evolution of the
regulatory framework for climate-related disclosure in Australia.
While there are already comprehensive requirements for the
reporting of GHG emissions, energy consumption and energy
productiondata underthe National Greenhouse and Energy
Reporting Scheme (NGERS), the scheme only appliesto corporate
groups and facilities that exceed specified thresholds. Many ASX
listed companies and APRA-regulated entities would not be
covered by thesereporting requirements due to theiremissions
profiles. Inaddition, NGERS only covers Scope 1 and Scope 2
emissionsand publicinformation abouttheseisprovidedinan
aggregated form. Reportingon the use of offsetsunder the
corporate emission reporting transparency initiative isabout to
commence, butthisisvoluntaryand hasonly had limited uptake
from companies.

There have been calls by anumber of Australian stakeholders,
includingthe IGCCto introduce mandatory climate-related risk
disclosure. Noting the growing number of countries movingin this
direction, the SEC Proposed Rule, ifadopted, would give further
weight to argumentsin favour of consistent, comparable and
reliable information forinvestors - usingthe TCFD
recommendations.

InAustralia,ASICand APRA have already both publicly stated their
positions that climate risk may have materialimpacts on entities
and theirfinancial positions and performance. Accordingly, these
regulators havetied climate-related disclosures to existing
mandatory financial disclosure requirements. They have each
released guidance onthe contents of climate-related disclosures
forannualreports, productdisclosure statements, prospectuses
and otherdisclosure statements. However, being guidance
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materials, they are less prescriptive than the Proposed Rule and
the covered areas of disclosure are not as broad. Forexample,
neither ASIC nor APRAhasrecommended acompany disclose the
role of carbon offsets. ASIC has also stated that it aims to provide
targeted guidance on climate-related disclosure to certain listed
companies which could beinformed by the content of the
Proposed Rule.

The ASX Corporate Governance Principles and Recommendations
alsoinclude arecommendation thata listed entity should
disclose whetherithasany material exposure to environmental or
socialrisksand, ifitdoes, how it manages orintends to manage
thoserisks. Wherethoserisksinclude climate-related risks,
consideration of the TCFD recommendationsisencouraged.

Finally, the ACCC hasacknowledged that companiesare
financially incentivised to make “green claims” in marketing
generally and hasindicated that greenwashing will be one of its
regulatory priorities for2022.

With thisfocus across Australian regulators, itis likely that the
scope and content of the Proposed Rule will be carefully
scrutinised and could inform future steps towards mandatory
disclosuresinAustralia.
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BEYOND THE BARE
MINIMUM - PATHWAYS
ON NET ZERO IMPACTS
OUTSIDE OUR BORDERS

10/10/2022

THETROUBLE WITH TARGETS

What should Australia’s fair sharein therace to net zerobe? A43%reductionin
greenhouse gasemissionson 2005 levels by 2030, with eventual net zero by 2050 is a start,
buttherealityistwofold. Firstly, itis probablytoo slow, and, secondly, evenif Australia
weretoreduceits emissionstomorrow by 100%, our actualimpact towards climate
change willstill, alone, be almost negligible. Getting Australiato netzero asrapidly as
possibleshould only be afirststepinthisrace.

Itistimetotake arealistic view of ouractualimpact, our potential broader contributions
tothe global challenge, and to make uniquely Australian decisions on how to maximise
both the globalclimate benefits,as wellas the Australian economicadvantages.

DIFFICULT CONVERSATIONS

With overa hundred years of reliance on fossil fuels for economic prosperity and energy
generation, our sudden shift to renewablesis difficult. High transition costs raise opaque
questionsastowho should fund at-risk capital,and who should bear key risks in our
increasingly complicated and electrified system.

Itisabalancingactto ensurefundingis efficiently allocated and available, within a stable
financialand economic framework. “Rewiringthe Nation”, withits $20 billion dollar
commitmentisastrongstepintherightdirection. However, there are many marketrisks
inregulation which sitalmost wholly with the private sector under current regulatory
design. Considerthe absorption of marginalloss factors,and the passing on of escalating
labourand material costs (or even of broader system stability costs).
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Private capitalis repoweringa cleanly-energised Australiaand to
accelerate this capital deployment, regulatory frameworks and
discretion should enhance certainty and stability, ratherthan be
regressive.

EXPLORING NEW ENERGY SOURCES

Wealsodo not necessarily have the luxury to select how we get to
netzero. Despite our brave rush towards renewable energy over
the past decade, itisinstructive that even today, States like NSW
areregularly relying onfossil fuels for almost 80% of their daily
electricity source. While there seems little doubt the backbone of
ourtransition should be wind and solar, it makes little sense to
leave other options offthe table purely for historic or political
reasons especially.

An egregious example of political wayside-ingin the energy
debateisthetreatmentof nuclear power. Firstly, a historic Liberal
government’sarbitrary moratoriumonthe use of nuclearenergy
inhibits any meaningful private sector evaluation of how such
generation could feasibly be considered for Australian gain.
Secondly, anotinfrequent contemporary attitude seems to seek
to stifle meaningful debate on this topic, along historic
environmental or political viewpoints.

Both factorsdiminish our ability to meet the challenge of net zero.

Inatime of environmental (and therefore also economic)
potential crisis, a spirit of open-mindedness should guide our
actionsaswe seek to accelerate towards net-zero. Nuclear
generation has potential for other broad Australian economic
benefitsthrough resources exports (as other nations commit or
recommit to this new generation technology),and defence and
waste sectorinnovations.

INCENTIVISING ON AGLOBALSCALE

Ourability toinvestin our neighboursand our per capita wealth
meansAustralia hassome luxury in choosing where our money
goesand how we spend it.

Many major economies are leveraging this ability to globally
incentivise greener policies. Take for example, the US-Australia
critical minerals collaboration which includes building supply
chainsforelectricvehiclesand cooperatingon the establishment
of new Environmental, Socialand Governance (ESG) and
traceability standards to ensure responsible sourcing of critical
minerals.

Working with our neighboursis, in the Australian context, the next
frontierinthe netzerochallenge.

Onenascentsolution, borrowing from the EU, isa carbon border
adjustment. Imposean adjustmentonincomingand outgoing
goodsto match coststhatwould have applied dueto regulatory
costsforcarbon-intensive products, had production of the
incoming goods remained in Australia. Levelling the playingfield
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fordomestic manufacturersand producers whose country is
‘doingtherightthingon carbon’seemsto make senseinwhat
should ultimately become a globalrace foratruly global net zero.

Anotheridea, old now but not widespread atall,isan
internationally standardised carbon emission label for consumer
products. Giving people the necessaryinformation to vote their
dollarson carbonwhen purchasing both empowers consumers
and creates theinformation necessary to support broader-scale
multilateral efforts towards net zero.

INOTHERWORDS

Settinga goal of achieving net zerois the bare minimum, itistime
tostop thinking of atransition to net-zero as merely a target to
reach. We need to acknowledge that, globally at least, achieving
netzeroisnotjustswitchingto morewind orsolarin the
Australian context. We need to make uniquely Australian
decisions on how to best manage therisks of this challenge, do
moretoencourage and stabilise investment, diversify ourenergy
supply while playing to our actualand potential economic
strengths, and, critically, use our globalinfluence.
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THE IMPLEMENTATION
COP: WHAT TO LOOK OUT
FOR AT COP27

25/10/2022

Thisyear’s UN Climate Change Conference, the 27th Conference of the Parties (COP27),
will be held from 7-18 November 2022, and will see governments, industry, non-
governmentorganisationsand other climate stakeholders from across the globe travel to
Sharm El-Sheikhin Egypt. Following some of the ground-breaking progress at COP26,
including the adoption of the Glasgow Climate Pactand an agreementon therules for
market mechanisms underthe Paris Agreement, the Egyptian Presidency of COP27
(Presidency) has madeit clearthat COP27 isintended to be an ‘implementation COP’.
Egypt’s President, Abdel Fattah El-Sisi, has stated that COP27 will become the moment
where “the world moved from negotiation toimplementation and where words were
translated to actions”. Given the conference will be held in Africa, itisexpected that there
will be a particular focus on action thatis critical to developing countries and in particular
Africa,including climate finance, adaptation and lossand damage.

Inthisarticle, we explore the key themes and priorities that will shape COP27.1n
particular,welook atthe Egyptian Presidency’s priorities and the agenda for COP27,and
opportunities forengagement forthe business community.

KEY TAKEAWAYS

Climate ambition: COP27 will see the first annual high-level ministerial roundtable
targeting pre-2030 ambition, and a decision on the work programme on urgently
scaling up mitigation ambition and implementation (Mitigation Work Programme),
which was established at COP26. Parties to the Paris Agreement (Parties) may face
pressure to update their Nationally Determined Contributions (NDCs) with more
ambitious 2030 targets, in accordance with their commitments in Glasgow.
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+ First Global Stocktake: The Global Stocktake assesses global
progress on mitigation, adaptation, and implementation and
support. The first Global Stocktake is currently underway,
with the information underpinning the stocktake process
being gathered and prepared. Technical assessment of this
information commenced in June 2022, with key gaps identified
around adaptation. Further assessment will be high on the
agenda at COP27.

+ Carbon market development: Whilst the Article 6 Rulebook
was agreed at COP26, operationalising Articles 6.2, 6.4 and
6.8 of the Paris Agreement will be a key part of the COP27
negotiations, as Parties consider the infrastructure, registries,
databases and reporting platforms necessary to operationalise
these market and non-market mechanisms. Recommendations
from the United Nations Framework Convention on Climate
Change (UNFCCC) subsidiary bodies on guidance and rules
for these mechanisms will be considered for adoption by the
Parties.

+ Climate finance: At COP27 the Parties will be considering the
process to set the new collective quantified goal on climate
finance (NCQG), in which developed countries must commit to
mobilise more than USD100 billion per year for climate finance
after 2025. They will also be considering the mobilisation of
increased adaptation finance.

+ Loss and damage: Whether an international loss and
damage finance facility should be created is set to dominate
negotiations. Such a facility would essentially be a funding
mechanism for the loss and damage suffered by developing
countries due to the adverse impacts of climate change. The
operationalisation, funding and governance of the Santiago
Network on Loss and Damage will also be a priority for Parties.

+ Forestry: Deforestation is still occurring at an alarming
rate, however COP27 intends to build on the consensus
established at COP26 with a new Forest and Climate Leaders’
Partnership to be launched, which seeks to support forests
and sustainable land use.

+ Business: Business leaders will be looking to build key
stakeholder relationships to drive climate change action, in
particular seeking clear investment incentives. There is also
a desire for marginalised voices to be heard at the ‘African’
COP, and the UN Climate Change High-Level Champions have
focused on mobilising the business community in discussions
on achieving a just transition in the lead up. In Australia,
business stakeholders will be looking for opportunities to
engage in Australia’s regional efforts to support climate
adaptation in the Pacific, while carbon market participants
will be following Article 6 developments closely.
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PRESIDENTIAL GOALS

The Presidency hasidentified the following key goals for COP27
thatfocus on enhancingimplementation and raisingambition on
abroadrange of climate changeissues.

Presidential goals
for COP27

Y
Collaboration

Ensuring adequate
representation and
participation from all

‘V stakeholders, especially
from vulnerable African
4 \ communities.
Mitigation
Implementing the
Glasgow Climate Pact ( \
by reviewing ambition in Adap[ation

NDCs.
Enhancing the global

\\ / agenda for action so
that adaptation is at the
/—\ forefront of climate
. action.

FInanCe Progress the Global

Enhancing the Goal on Adaptation, (—

transparency of finance both in terms f,ﬁ

L flows in order to meet enhancing resilience

and assisting
communities that are
most vulnerable to the

the needs of developing
countries.

Clarifying support for adverse impacts of
loss and damage. climate change.

- AN J

AGENDA

Thefollowingagendaitems will be keyissuesto look out for at
COP2T:

1. General climate ambition

While this year’s COP will focus more onimplementation than
ambition compared with COP26, thatis not to say that ambition
willnotremain anintegralitem onthe COP27 agenda. Thisis
particularly the case, given that Parties agreed at Glasgow to
revisitand strengthen the 2030 targetsin their NDCs to align with
the Paris Agreement temperature goal by the end of 2022 (taking
into account national circumstances). To date, very few countries
have done so, prompting calls by anumber of commentators for
more ambitious 2030 targets to be submitted before the
conference begins.

The Glasgow Climate Pact also established the Mitigation Work
Programme, whichis focused on urgently scaling up mitigation
ambitionand implementationin this ‘critical decade’. The
elementsofthe programme, includingits scope, objectives and
modalities, were discussed at the Bonn Climate Change
Conferencein June,and will be further considered at COP27.
Australia has advocated forthe programmeto provide an
opportunity to build understanding, collaboration and
investmentinterest between countriesin key technologiesand
initiatives, and for the design of the programmeto facilitate
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participation by non-party stakeholders, including the private
sector. We expect there to beinterest from State and non-State
actorsalikeinthe opportunities that may arise from the Mitigation
Work Programme as it continues to take shape.

Anotherfurtherfeature of the ambition agenda at COP27 will be
theinauguralannual high-level ministerial roundtable on
pre-2030 ambition which the Parties agreed to in Glasgow,
scheduled for 14 November. Some groups have called for the
roundtableto link to the Mitigation Work Programme, and for
summary reports fromthe programme once operational to feed
into theseroundtables.

Outside of the formal agenda for COP27, the United States and the
European Union have requested thatall Global Methane Pledge
(Pledge) participants update (or develop) a national methane
reduction plan by the time of COP27, though thereareno
additionalactions orstepsthat participants are required to take.
However, the European Union, the United States and eleven other
countrieslaunched the ‘Energy Pathway’, animplementation step
forthe Pledge that seeks to accelerate viable methane mitigation
solutions. Significantly, the Federal Government confirmed this
month that Australiawilljoin the Pledge, which will entail a
commitmentto supporting the collective effort to reduce global
methane emissions at least 30% from 2020 levels by 2030.

2. First Global Stocktake

TheGlobal Stocktake, coordinated by the UN Climate Change
Conference and established by Article 14 of the Paris Agreement,
isanassessmentof global progressin three areas: collective
effortstowards mitigation (i.e. limiting globalwarmingto 1.5°C);
adaptation progress; and means ofimplementation and support.
Theinformation gleaned from the Global Stocktake isintended to
help Partiesincrease their NDCs and enhance theirambition. The
Global Stocktake consists of three components: information
collection and preparation;technical assessmentand
consideration of outputs. Infirst Global Stocktake is currently
underway, with the firsttwo componentsin train and the final
componenttooccurlatein2023.

As partoftheinformation collection and preparation component,
sources of information have been identified and synthesis reports
arebeing prepared based onthose sources. These reports will
thenformthe basis of the technical assessment. The UN
Secretariatis also preparing synthesisreports covering:

+ the state of greenhouse gas emissions;

+ the state of adaptation efforts;

+ the overall effect of NDCs; and

+ on finance flows, means of implementation and support, as
well as mobilisation and provision of support.

Thetechnical assessment kicked off with the first Technical
Dialogue (Dialogue), launched at the Bonn Climate Change
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Conference. The Dialogue brings together Party representatives,
expertsand civil society to workshop best practice and assess
progresson long-term Paris Agreement goals, as well seeking
opportunities for greateraction. The Dialogue will convene once
again at COP27 to continueitsassessment.

Thefirst Technical Dialogue identified key gaps, in particularin
relation to adaptation, noting that adaptation needsto occur
more quickly, including the need for betterinter-agency
coordination atthe State level. There are also significant barriers
foraccurately tracking data and metrics, and wider stakeholder
engagement needsto occur. Itisinteresting to note the difference
inapproach underthis dialogue as compared to the Talanoa
Dialogue, adiscussion undertakenin2018to help Parties prepare
updated NDCsfor2020. Thisdialogue, atits core,wasinformed by
the Fijian concept of ‘talanoa’, meaningto hold a conversationin
aninclusive, receptive space and to build trust and mutual
understanding; the Talanoa Dialogue sought to bring Parties
closertogether through sharing of climate change stories. At the
otherend of the spectrum, the Technical Dialogue, asthe name
suggests,adopts amore prescriptive datadriven technical
approach.

Overall, the Global Stocktake will be high on the agenda at COP27
according to H.E. Sameh Shoukry, the Egyptian Minister of Foreign
Affairsand the President-Designate of COP27. Thisis no surprise
given that African countries are particularly vulnerable to climate
changeimpactsand therefore tangible progressis fundamental.
More broadly, the Global Stocktake is animportant process for
taking stock of meaningfuland impactful collective action to
address climate change, aswell as assessing the success of that
actionin orderto meetthe global community’s climate goals and
limitthe worst effects of global warming. The processisaimed at
helping Partiesidentify what remains to be done to meet their
NDCsaswellasemphasise opportunities toincrease their
ambition.

3. Carbon market development

COP26 saw the Parties agree the ‘Article 6 Rulebook’, which
provides guidance on how the international market mechanisms
underArticles 6.2 and 6.4 of the Paris Agreement, and the
non-market mechanism contained inArticle 6.8, will function.

Although the ‘Article 6 Rulebook’ provides the fundamental rules
forhowArticles6.2 and 6.4 are to operate (and anumber of Parties
are puttingArticle 6.2 framework arrangementsin place), the
Partiesat COP26 left a number of matters for further development
by the UNFCCC subsidiary bodies. Accordingly, developing
implementation guidance for Article 6 market mechanismswas a
centralfocus of the subsidiary body meetingsatthe Bonn
conference earlier thisyear. The subsidiary bodies have since
initiated a number of technical workshops on operational aspects
of Articles 6.2 and 6.4, and are expected to present
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recommendations onimplementation guidance for consideration
by the Parties at COP27. Critical elements of Article 6
implementation which will likely feature in COP27 negotiations
include:

+ how the infrastructure, registries and databases and
centralised reporting platform for Article 6.2 activities, and the
registry for the Article 6.4 mechanism, should operate;

+ reporting requirements under Article 6.2; and

+ guidelines for the technical reviews that will take place under
Article 6.2.

Further key aspects which will likely feature in discussionsinclude
processes for transitioning activities from the Clean Development
Mechanism under the Kyoto Protocol to the Article 6.4 mechanism
and how the ‘Certified Emission Reductions’ generated by CDM
activities should be used toward NDCs; processes for
implementing share of proceeds to cover administrative expenses
and to assistdeveloping country Partieswho are particularly
vulnerableto climateimpactsto meet the costs of adaptation;
and processes for delivering ‘overall mitigation in global
emissions’.

The Supervisory Body for the Article 6.4 mechanism became
operationalthisyear,and will meet for the third time during
COP27.The Supervisory Body recently sought stakeholder
feedback on draft recommendations on requirements for

developingand assessingArticle 6.4 methodologies for removal
activities, including (amongother things), appropriate crediting
periods, monitoringand reporting requirements for these types
of activities,and additional requirements that should apply to
land-based activities and removal activities which involve carbon
storagein geologicalformations. Feedback onthese
recommendationswill be considered by the Supervisory Body at
its third meeting.

4. Climate finance

Developed countries have committed to mobilising USD100
billion peryear by 2020 for climate action in developing countries.
Thisclimate finance commitment will continue through to 2025,
and priorto 2025 a new collective quantified goal on climate
finance (NCQG) will be set foryears following 2025. The NCQG will
be setfromafloor of USD100 billion peryear, takinginto account
the needsand priorities of developing countries.

At COP26 an ad hoc work programme onthe NCQG was
established. Itwas decided that from 2022 to 2024 four technical
expertdialogues would be undertaken peryear. The fourth
technicalexpertdialogue will be held at COP27 and the focus will
beonaccessto climate finance. The Parties willthen beinvited to
considerthedeliberations thatoccuras partofthead hocwork
programme and to take any action deemed appropriate.

Giventhe USD100 billion was not mobilised by 2020, nor 2021, the
setting of a NCQG remains contentious. Itisworth notingthat

@

GTLAW.COM.AU

developing countries receiving USD100 billion peryearisonly a
fraction of whatis actually needed to meet the Paris Agreement
goalof restricting globalwarming to well below 2°C, and
preferablyto 1.5°C, compared to pre-industrial levels. Itis
estimated that developing countries willactually need trillions of
dollarseveryyear. H.E. Sameh Shoukry has stated that “We have
notyetdelivered on the 100 billion dollars’ pledge, whichinitself
ismore asymboloftrustand reassurance thanaremedyto actual
climate needs”.

Adaptation finance, alongside mitigation finance, falls with the
term ‘climate finance’. The USD100 billion pledge is supposed to
go towards both mitigation and adaptation. Thereisa political
aspiration of having a 50:50 balance between the two, with a
greater share of the adaptation funding going to the most
vulnerable countries. At COP26, developed countries were urged
toatleast double their collective mobilisation of adaptation
finance from 2019 levels by 2025, which would raise the amount to
USDA40 billion annually from 2025. According to the International
Institute for Environment and Development, pledges made so far
willtake the projected total to just $21.8 billion annually by 2025,
whichisonlyjustover half of the USD40 billion target. Akeyissue
that will be focused onat COP27isgoingto be bridging the
adaptation finance gap.

Theannualreports of the Global Environment Facility, Green
Climate Fund and Adaptation Fund will also be considered by the
Parties. Thereports will detail their financial and operational
performancefortheyear2021-2022. The Parties will have the
opportunity to provide guidance on the policiesand programme
priorities of the GEF and the GCF, and take any action they deem
appropriateinrelation tothe Adaptation Fund. Theannualreport
ofthe Standing Committee on Finance will also be considered by
the Parties. Of note, the Standing Committee on Finance held its
Forum on ‘Finance for Nature-based Solutions” (Forum) in
Australiain September2022. The objectives of Forumincluded
discussingfinancing climate adaptation and mitigation with
nature-based solutions.

Egypt’svision for successful negotiated outcomesat COP27
includes effectively addressing the climate finance challengeina
mannerwhich creates trustand alleviates concerns that
developing countries will need to contribute to climate
mitigation, and adapt to the adverse effects of climate change,
withoutadequate support. Italsoinvolves makingfinanceflows a
reality, by delivering climate finance to developing countries
based on needsidentified through NDCswith afocus on
concessionalfinanceinstruments.

5. Lossand damage

The Parties have recognised the need for “enhanced funding
arrangements for loss and damage” to address the loss and
damagefinance gap. Sofar, thereis limited research regarding the
amount of loss and damage finance thatis required by developing
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countries. Ithas been estimated that loss and damage costs,
which are costs that go beyond the costs of adaptation, could
reach USD580 billion peryear by 2030, and over USD1 trillion per
year by 2050.

Theissue of loss and damage finance has been contentious for
many years, as developed countries are generally reluctant to
acceptfinancialresponsibility for the adverse impacts of climate
change caused predominately by industrial activity in their
territories. Recently, the UN secretary-general has stated that
“wealthier countries bearamoralresponsibility to help poorer
nationsrecover,adaptand build resilience to disasters... let’s not
forgetthat 80 per cent of emissionsdriving this type of climate
destruction are fromthe G20.” There are calls forloss and damage
finance tobe additional to the USD100 billion climate finance
commitment of developing countries,and the NCQG.

At COP26, many Parties, including the negotiating group the
Alliance of SmallIsland Developing States, held the position thata
new lossand damage finance facility should be created, which
would essentially be afund dedicated to lossand damage. It was
decided by the Parties that such a facility would not be created at
COP26, but that the two-year Glasgow Dialogue would occur
instead, where the Parties could discuss possible arrangements
forlossand damage funding. The possibility of alossand damage
financefacility is predicted to dominate the agenda at COP27.

Parties will also consider the operationalisation, funding and
governance of the Santiago Network on Loss and Damage, which
isapartofthe Warsaw International Mechanism for Loss and
Damage and aimsto provide technical assistance to developing
countriestoaddresslossand damage.

6. Forestry

COP26saw alandmark agreementto haltand reverse
deforestationinthe Glasgow Leaders’ Declaration on Forestand
Land Use (Forest Declaration), under which over 100 countries
committed to collectively ending deforestation by 2030. Since
then, some progress hasoccurred: in the Democratic Republic of
Congo, which encompasses part of the Congo Basin, the world’s
second largest rainforest, the Governmentand the Central African
ForestInitiative have signed a second letter of intent, thereby
extendinga partnership to preserve the value of forests; the
Congo Government also submitted an updated NDC and
commenced areview of concessions provided for forestry by the
GeneralInspection of Finances.

Meanwhile, Indonesia has reduced its primary forest loss for the
fifthyearinarow, which appearstoreflecttheimpact of business
and government commitment to reduce deforestation,
particularly inrelation to palm oil production. However, itis
expected thatthe primary boost provided by the Forest
Declaration will be to those already working in forest
conservation, with most of the tangible progresstobe madein the
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private sector. On a global scale, much still remains to be
achieved: atthe Bonn Climate Change Conferencein June 2022,
governmentand indigenous representatives, as wellas
researchers, identified the need toinvolve local communities,
increase political goodwilland provide adequate financingin
ordertoreachtheForest Declaration goals.

COP27 will build onthe Forest Declaration: Alok Sharma, the
COP26 President,announced that anew Forest and Climate
Leaders’ Partnership will be launched at COP27, which establishes
agroup thatwillmeetannually to supportforestsand sustainable
land usein orderto contribute to global climate goals. At COP27,

Parties will present successful examples of halting deforestation
and encouraging the expansion of forest estate. As part of the
Partnership, countries will be expected to drive actionin key
areas, includingscaling up sustainable land use aswell as
economies and supply chains that are beneficial to forests,
supportingIndigenous peoples and local communities and their
land tenurerights, and mobilising public and private finance to
protectforests.

OPPORTUNITIES FORTHE BUSINESS COMMUNITY
TO ENGAGE AT COP27

1. Global

Forthe global business community, the focusatand around
COP27 willbe on cooperation through building relationships with
abroadrange of stakeholders to drive climate change actionand
achievetransformational change. In general, thereis a perception
amongst businessthat clear, consistent policies and economic
incentives arerequired to enable businessinvestmentina
low-carbon future.

Inthelead up to COP27,the UN Climate Change High-Level
Champions for COP27, Nigel Topping and Mahmoud Mohieldin,

arefocusingon encouraging mainstream climate action aswellas
findinginnovative solutions to accesstechnology and finance,
whilstalso supporting the focus of COP27 onimplementation. A
key priority for the Championsis to mobilise the business
community and other non-State actorsviathe Marrakech
Partnership for Global Climate Action (a body tasked with
enabling collaboration between State and non-State actorsin
ordertoimplementthe Paris Agreement) to engage in discussions
around how to achieve ajusttransition, while advancing
adaptation andresilience,and achieving decarbonisation by
2030.

From the perspective of the broader business community, COP27
brings hope that traditionally excluded voices will be heard,
pavingthe way foremerging marketsto push for the action that
theyneed. Thisis expected to focus on climate finance tofill the
funding gap for mitigation and adaptation projects.

Inthatregard, the business community inemerging markets has
been busy:
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+ the World Economic Forum has launched the ‘Alliance of CEO
Climate Leaders India’, aimed at realising climate change
ambition through multi-stakeholder collaboration and private
sector leadership;

+ Leaders for a Sustainable MENA (Middle East and North Africa),
a group of public and private sector leaders established to
scale up low-carbon technologies and infrastructure in that
region, has identified three priority action areas for climate
adaptation: a just energy transition; ensuring resilient water
and food systems; and encouraging greener cities through
innovation; and

+ the Glasgow Financial Alliance for Net Zero (GFANZ), set up
at COP26, has published resources to support the efforts of

financial institutions to finance and transition economies

to net zero. The recommendations published by GFANZ are
voluntary and intended to support financial institutions

to develop and implement strategies to become net zero.
However, GFANZ has begun to encounter barriers, for instance
in ensuring that its members adhere to the Race to Zero
criteria, with which GFANZ is aligned, being criteria aimed at
mobilising non-State and sub-State actors to reach net zero by
2050. There is increasing recognition that divestment of fossil
fuel heavy assets, while perhaps a green opportunity for the
divesting entity, may not amount to a greener world in real
terms, with fossil fuel assets more likely to end up in the hands
of opaque private companies or under-funded, inexperienced
players.

2. Australia

The Australian delegation will be attending COP27 with a new
Federal Governmentand an updated NDC sportingamore
ambitious emissions reduction target of 43% below 2005 levels by
2030 (ratherthan the previous government’s 26-28% reduction
target), and commitment net zero by 2050. These targets are now

enshrinedin legislation through the Climate Change Act 2022 (Cth).

Australia will likely take opportunities at COP27 to engage with
other Parties onits new commitments and the suite of
decarbonisation policieswhichitislooking toimplement, for
example, the National Electric Vehicle Strategy, upgrading the

national electricity grid, and reforming the Safeguard Mechanism.

Australiawill also be hosting a Pavilion, which we expect will be
usedto provide a platform for First Nations communities, to
showcase Australia’s climate partnerships with Pacific Island
nationsand South EastAsia, and to provide a space for
strengthening these regional relationships. Australia’s recent
effortsto actively engage with the Pacificinclude the former
Federal Government’sdecision todouble Australia’s climate
finance for developing countries to $2 billion from 2021 to 2025 at
COP26, with asignificant portion of this finance directed to
supporting Australia’s Pacific neighbours to strengthen climate
resilience and deploy renewable energy infrastructure. More
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recently, the current Prime Minister joined other foreign ministers
indeclaringaclimate emergency in the Pacific at the Pacific

Islands Forumin July. Further, the ongoing development of the
Indo-Pacific Carbon Offsets Scheme (IPCOS) is likely to provide a
particularfocusforengagementamongAustralia and Indo-Pacific
Parties.

COP27 may provide opportunities for Australian business
stakeholdersto engageindiscussionsaround the Federal
Government’sambition and climate initiatives, and capacity-
building opportunitiesin theregion, including with respect to
IPCOS. Carbon market participants will also want to keep a close
eyeonArticle 6 negotiations, and any developments with respect
tothetypesofactivities that will be able to generate creditsunder
theArticle 6.4 mechanism.

Businesses will also beinterested in following progress on the
Business Manifesto for Climate Recovery which was launched by
the World Business Council for Sustainable Development at
COP26inthe Business Pavilion, and calls foranew ‘Corporate
Determined Contributions’ mechanism to measure the private
sectors’ contributionsto globaldecarbonisation.

We will betrackingthe progress of the climate change
negotiationsat COP27 closely and reporting on key takeaways
and themesdaily. Sign up to our newsletter here to stay up-to-
date. Ourdaily reportswillinclude updates specifictoindustry as
wellasthe public sectorandthe broader community.

OUR EXPERTS

llona Millar
Partner
+612 9263 4723

imillar@gtlaw.com.au

Ashleigh McCoach
Lawyer
+6129263 4052

amccoach(@gtlaw.com.au

Emily Morison
Lawyer

+6129263 4634

emorison(@gtlaw.com.au

Anneka Thomson
Lawyer
+618 9413 8536

athomson(@gtlaw.com.au

161


https://www.weforum.org/agenda/2022/09/cop27-emerging-markets-to-shape-climate-agenda/
https://www.weforum.org/agenda/2022/09/cop27-emerging-markets-to-shape-climate-agenda/
https://www.gfanzero.com/
https://dfat.engagementhub.com.au/climate-change/news_list
https://www.forumsec.org/2022/07/09/pacific-foreign-ministers-declare-a-climate-emergency-set-priorities-at-ffmm-2022/
https://www.forumsec.org/2022/07/09/pacific-foreign-ministers-declare-a-climate-emergency-set-priorities-at-ffmm-2022/
https://www.gtlaw.com.au/subscribe/clean-energy-decarbonisation-subscriptions.php

162

GILBERT
+TOBIN

FOLLOW THE COP27
UN CLIMATE CHANGE
CONFERENCE

21/11/2022

WHATIS COP27?

The 27th Conference of the Parties (COP27) to the UN Framework Convention on Climate
Change (UNFCCC) will be held this year from 7-18 November in Sharm El-Sheikh, Egypt.

The purpose of each Conference of the Parties (COP) is to bring together government
negotiators, representing those nations who are a Party to the UNFCCC, to progressissues
regardingtheimplementation of the UNFCCC, Kyoto Protocol and Paris Agreement.
Non-State actorengagementat each COPiscoordinated and led by the Climate Change
High-Level Champions, withindustry and civil-society side events taking place
throughout the two weeks.

COP27 isexpected to differ from previous COPsinthatit will focus onimplementation.
Giventhis COPistakingplacein Africa, itisalso expected thatit will focus onaction critical
todeveloping countries, in particular thoseissues facing African nations. While COP26 in
Glasgow saw an emphasis on ambition and netzero commitments, as well as finalisation
ofthe Article 6 rulebook, key priorities at COP27 include implementing the Glasgow
Climate Pact, advancing adaptation efforts and scaling up climate finance.

Thisisthe first COP that Australia will be attending since the Federal Government
legislated Australia’s 2030 and 2050 decarbonisation targets, and we expect this will bring
adifferent level of engagement and action. Foran overview of the key themes, priorities
andissuestoexpectat COP27,seeour previous article - The Implementation COP: What to
lookout forat COP27.
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21/11/2022 By - Emily Morison, Ashleigh McCoach, Clinton
Ducas and Brandon Zheng

DAY 10-17 NOVEMBER 2022

Solutions Day

Day 10 of COP27, Solutions Day, was the final thematic day for
COP27.Transportation was a major theme, featuringin several
majorannouncements. Forexample, the COP27 Presidency
launched the Low Carbon Transport for Urban Sustainability
Initiative (L°O,TUS), which aims to bring widespread systematic
changestotransportation systemsinordertodecarbonise
existing networks. L°O,TUS seeks interventionson:

+ improved investment for e-vehicles and sustainable mobility
infrastructure;

+ investment for informal transportation by providing salaried
labour for those working in informal transportation and
integrating informal modes with expanded public transport
networks; and

+ net zero urban transport policymaking capacity building in
low- and middle-income countries.

Similarly, the Sustainable Urban Resilience for the next
generationinitiative (SURGe), also launched by the Presidency,
hasfive objectivesto assistin achieving the Paris Climate Goals
and Sustainable Development Goals:

+ improving energy efficiency, the use of low-carbon materials
and processes, and land use policies for building and housing;

+ advancing renewable energy and energy efficiency in cities;

+ enhancing urban waste management to enable ‘zero waste
cities’;

+ encouraging the uptake of public transport and active
mobility; and

+ improving access to potable water and management of water
for households and public buildings.

SURGe includes representatives from the national governments
of Japan, Morocco, Egypt,and Nauru, and local government
representatives from across the world.

TheAccelerateto Zero (A2Z) coalition was launched, comprising
over200 organisations across government, industry, and civil
society. Its main purposeisto makeall new carandvansalesin
leading markets zero emissions by 2035, with global conformity
by 2040. The United States, meanwhile, launched its own
campaign designed toimprove zero-emission vehicle penetration
inemerging markets. Named the Zero Emission Vehicles Emerging
Market Campaign (ZEV-EM-C), the initiative will run forone year.
The Collective for Clean Transport Finance, a coalition of five
leading organisations, was announced, with the purpose of
initiating finance projects aimed atinvestmentsin e-buses, road
freight,and two-wheel electric vehicles.
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Thefinance necessary to fund these new transportation
programmes featured throughout the announcementsandin the
drafttext forthe COP27 coverdecision, whichwasreleasedina
twenty-page ‘non-paper’. Notably, the text estimated a
requirement of $4 trillion peryearinrenewable energy investment
until2030to reach net zero emissions by 2050. A low-carbon
globaleconomy willitself require an estimated investment of at
least $4-6 trillion peryearuntil 2030. The text notes that these
figureswill require transformation of the financial system and
cooperation between government, central banks, and
commercial banks. Itisalso notable that the text begins by
acknowledging the global challenges the international
communityisfacing due to overlapping crises of food, energy,
geopoliticaland economic challenges, compounded by more
frequentandintense climateimpacts.

In negotiations, Parties expressed diverging views on a number of
aspects of the draft decision text, includingits referencesto
multilateral development bank reform, debt, and phasing down
fossilfuel subsidies and use. Arevised version of the draft will be
released on 18 November.

Meanwhile in other negotiations, facilitators from Australiaand
Indiaindicated that drafttext has been prepared onthe New
Collective Quantified Goal for Climate Finance that could provide
anapproachthatwillenable a decision onthe new goalto be
madein 2024. Thefacilitators are now expected to meet with
Heads of Delegation to hear Parties’ views. As to Article 6
negotiations, revised decision drafts have been prepared, and
technical-level negotiations were expected to continueinto the
evening.

Inthe Australian Pavilion, the events highlighted ocean based
climate solutionsand theimportance of climate action at the
grassroots level. The Coalition for Disaster Resilient Infrastructure
called foraction to be taken towards resilient coastal
infrastructure, and discussed pathways that can be taken to
strengthen disasterand climateresilience of infrastructurein the
Indo-Pacific, particularly in coastal areas.

8/11/2022 By - Ashleigh McCoach and Lucy Burns
DAY 9-16 NOVEMBER 2022
Biodiversity Day

Day9 of COP27 was Biodiversity Day, where discussions focused
onthefostering of integrated responses, shared solutions, and
defined pathways to address biodiversity loss and climate action.
The Enhancing Nature-based Solutions for an Accelerated Climate
Transformation Initiative (ENACT) was launched by the COP27
Presidency, the Government of Germany and the International
Union for Conservation of Nature. ENACT is a voluntary coalition
of both state and non-state parties that aims to coordinate global
climate actionto address biodiversity loss through the adoption
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and strengthening of nature-based solutions and partnerships.
Theinitiative has committed to produce a State of Nature-based
Solutions Reporteach year, which will be delivered to future COP
Presidencies to inform future meetings of the Conference of the
Partiesto the United Nations Framework Convention on Climate
Change. ENACT’s key aimsare:

+ to enhance the climate resilience of at least 1 billion of the
world’s vulnerable people, including at least 500 million
women and girls;

+ to secure and protect up to 2.4 billion hectares of natural
agricultural ecosystems which are sustainable and healthy;
and

+ toincrease global mitigation efforts significantly through the
conservation of carbon-rich terrestrial, freshwater and marine
ecosystems.

Theworld’s oceans werearecurring talking point throughout Day
9. Forexample, discussions continued in relation to the High
Quality Blue Carbon Principles and Guidance, which were
launched at COP27 by Conservation International and Salesforce.
The principles and guidance focus on developing arobust, high
quality blue carbon projects and credits system. The
developmentofthe principles and guidanceisindicative of the
high demand for blue carbon credits. Such demand is of
significance to Australia, asitharbors 12% of the world’s blue
carbon ecosystems.

Inthe negotiations, the Parties agreed on theinstitutional
arrangementsto operationalise the Santiago Network of the
Warsaw International Mechanism (Network), whichisabody that
will offer technical assistance to communities and countries that
areimpactedsignificantly by climate fueled natural disasters. It
was agreed that, in providing technical assistance, the Network
should take into consideration humanrights, the rights of
Indigenous Peoples, intergenerational equity, gender equality,
and localandvulnerable communities. There was also agreement
between the Parties onthe draft texts relatingto the Adaptation
Fund Board, which encourageincreased and continued
contributionstothe fund, and also state that financial pledges to
thefund are welcome.

Discussions regarding the Clean Development Mechanism (CDM)
were advanced ininformal consultations, with a particular focus
on how the CDM might operate beyond the second commitment
period of the Kyoto Protocol. Conversations explored certified
emission reduction (CER) issuance, methodologies,
accreditation, afforestation and reforestation. It was also
suggested that post-2020 CER units could be voluntarily
cancelled, however that proposition was met with opposition
from several parties who stated that, as decided in the Glasgow
Agreement, issuance for post-2020 emission reductionsis not
possibleand thattemporary CERs do not exist.
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Meanwhile, the Australian Pavilion hosted events that continued
building on the biodiversity theme of the day. Forexample,
EarthWatch Australiaran an eventthatfocused on ClimateWatch,
aprograminAustraliathataimsto addressresearch gaps
regarding the way that changesin rainfalland temperature affect
biodiversity in Australia. Biodiversity issues will be the focus of the
meeting of the Conference of the Parties to the Convention on
Biological Diversity, which will be held in Montreal, Canadafrom7
-19December2022.

Co-authored by Amy Van Dongen

16/11/2022 By - Emily Morison and Jim Power
DAY 8-15 NOVEMBER 2022

Energy, Ace and Civil Society Day

Day 8 of COP27 saw Minister for Climate Change and Energy Chris
Bowen MP presentAustralia’s National Statement to COP27 atthe
High-Level Segment, declaring that “Australiaisbackasa
constructive, positive, and willing climate collaborator”. Minister
Bowen used the speech to emphasise Australia’sdomestic
decarbonisationinitiatives and plansto become a ‘renewable
energy superpower’, noting that Australia’s first Annual Climate
Change Statement will be delivered in coming weeks to provide a
stocktake againsthow thenationistrackingagainstits climate
targets. Australia’s support for climate resilience in the Pacific was
alsoreiterated, alongwith anannouncement that Australia will
seektohost COP31in 2026 alongsideits Pacific neighbours.
Interestingly, Minister Bowen also used his addressto ask
multilateral developmentbanksto step up their supportto
developing countries, noting the need to increase the proportion
of funding spend on climate, while also ensuring that such funding
doesnotsaddle countries with unsustainable debt.

Outside of the High-Level Segment, energy and civil society
engagement were the key themes of the day, with the launch of a
number of initiatives focused on supporting renewable energy
projects,and discussions centring around the importance of civil
engagementinenhancingclimate action.

Meanwhileinrelationto carbon market developments, informal
consultationsonArticle 6 of the Paris Agreement continued, and
inaside event, Ministers from Canada and Chile launched a Global
Carbon Pricing Challenge initiative aimed at tripling carbon
pricing emissions coverage at a global level, with support fromthe
UK, New Zealand and Sweden.

Negotiations on climate finance also continued. Australia was
invited, alongside India, by the COP27 President, to lead
ministerial consultations on finance, in particular, the new
collective quantified goal.
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The energy transition

Day 8 saw the launch of the Africa Just and Affordable Energy
Transition Initiative, which will target a 25% increasein electricity
generationand anincreasein use of clean energy end products by
way of facilitation through technical and policy support across
Africa. Theinitiative aimsto provide access to electricity, clean
cookingfuelsandtechnologiesto at least 300 million people by
2027.

Meanwhile, two initiatives were launched that focuson
supportingtherenewable energy transition ata global level,
being:

+ the Planning for Climate Commission, which aims to expedite
approvals processes to assist renewable energy projects; and

+ the Global Renewables Alliance, which seeks to bring together
expertise and technology of key players across the wind, solar,
hydrogen, energy storage and geothermal energy industries to
facilitate the accelerated transition to renewable energies and
promote accountability through joint targets.

The extentto which the launch of multiple alliances working
towards similar goals represents progress or fragmentation of
resourcesisyettobeseen.

With respecttowind energy, Australia announced that it will join
the Global Offshore Wind Alliance, which was established at
COP26, with the aim of achievinga minimum total offshore wind
capacity of 380GW by 2030 and 2000GW by 2050. The
announcement was complemented by eventsin the Australian
Pavilion, where the Clean Energy Council discussed opportunities
for Australia’s offshore wind sector.

Hydrogen proved to be a key focus of discussions throughout the
day, with the recently launched African Green Hydrogen Alliance
publishingencouragingindustry data with McKinsey on the
potential for green hydrogen production to boost GDP across a
number of African nations. Meanwhile, Egypt launched thefirst
evertechnical panel discussion on Global Renewable Hydrogen,
andintheAustralian Pavilion, the Australian Renewable Energy
Agency (ARENA) addressed Australia’s potential to become a
globalleaderingreenhydrogen.

Othereventsinthe Australian Pavilion explored the role of youth
insupporting climate action, and the centring of Indigenous-led
initiativesin Australia’sresponses.

Civil society engagement

Day 8 also saw a number of events focused around civil society
engagement, including a high-level ministerial roundtable on the
role of civil society in mobilizing and tracking climate finance, and
apresidency eventon bestapproachestoimplementingthe
Action for Climate Empowerment (ACE) Framework, which was
adopted underthe UNFCCC and Article 12 of the Paris Agreement.
Theoverarching goal of the ACE Framework is to empower

G' ‘ GTLAW.COM.AU

society’sengagementin climate action through education, public
awareness, training, public participation, accesstoinformation
and international cooperation.

Co-authored by Amy Van Dongen

16/11/2022 By - Ashleigh McCoach
DAY 7-14 NOVEMBER
Gender and Water Day

Day 7 of COP27 focussed on gender and water, where the role of
womenin climate solutions,and theimpact of globaltemperature
increases onwater supply, featured heavily. Meanwhile, the
climate negotiationsonissuesincluding climate finance,
adaptation and lossand damaged continued as COP27 entered its
second week.

The Action on Water Adaptation and Resilience Initiative (AWARe)
was launched by the COP27 Presidency. AWARe will offer
adaptation solutionsforboth the earthand people and has three
main objectives:

+ to promote interlinkages between climate action and water in
order to achieve Agenda 2030, and in particular Sustainable
Development Goal 6 (which is to ensure availability and
sustainable management of water and sanitation);

+ toimprove water supply and decrease water losses worldwide;
and

+ to propose and support implementing methods and mutually
agreed policy for co-operative water-related adaptation action
along with its co-benefits.

Duringthe Precedency’s consultations on loss and damage
governance, Parties considered the governance of the Warsaw
International Mechanism (WIM). One point of contention is
whetherthe WIM should be governed only by the Conference of
the Parties serving asthe meeting of the Parties to the Paris
Agreement (CMA), or governed by both the CMAand the
Conference of the Parties to the United Nations Framework
Convention on Climate Change (COP). It has been argued that the
WIM could be governed under the COP, due to the COP
establishingthe WIM. However, Article 8.2 of the Paris Agreement
providesthatthe WIM shall be subject to the authority and
guidance of the CMA. Itis of note that the ParisAgreementdoes
not negate the existing relationship between the COP and the
WIM. While all developing country Parties held the position that
the WIM should be governed by the COP and CMA, multiple
developed country Parties were of the view that the WIM is only
governed by the CMA. Parties agreed to continue this discussion
nextyear.

Inthe High-level Ministerial Roundtable on Pre-2030 Ambition,
the ministersall called foran urgentincreasein ambition, with the
UNFCCC Executive Secretary advocating for a mitigation work
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programme that would reduce emissions at afasterrateand
secure pledges from Parties that they will raise theirambition. In
addition, the Nationally Determined Contributions (NDC)
Synthesis Report was presented by the UNFCCC Secretariat. This
reportprovided asummary of currentand updated NDCs, and
noted that theimplementation of these NDCs would see
emissions raise by 10.6% by 2030.

Aspects of Article 6 were considered ininformal consultations.
Thesediscussionsincluded the agreed electronic format (AEF)
underArticle 6.2 and the Supervisory Body’s recommendations
forArticle 6.4. Onthe AEF, the Parties differed on their views
regarding the specificity of theinformation required in the AEF.
Onedeveloping country group stressed that Parties should first
testthe usability of the tables given the limited experiencein this
areaand also suggested provisionally approving the AEF at this
CMA. Others noted that multiple countriesintend to use
internationally transferred mitigation outcomes (ITMOs) in 2023
andthat AEFs arerequired for other components of Article 6.2. On
the Supervisory Body’s recommendationsforArticle 6.4, there
was broad support forthe proposed rules regarding share of
proceeds and procedure. However, several Parties raised
concernson removals and environmentalintegrity and also made
callsforensuring thatlanguage on environmental and social
safeguardsand Indigenous Peoples’ and humanrightsis aligned
with previous decisions.

Informal consultations also continued on the draft text for the
guidancetothe Green Climate Fund (GCF). Several Parties noted
thatthe draft decision texts needed a lot of work. Concerns were
alsoraised againstan outcomethat seesthe GCF being
micromanaged and thatthe current structure of the GCF renders
itunabletoaddresslossand damage. Consultations will
continue, and Parties were requested to submit written
submissions for the nextiteration of the draft text.

Onthetransition of the Clean Development Mechanism (CDM), in
informal consultations Parties expressed differing views on the
time frames fortemporary and transition processes. These
processesincluded Certified Emissions Reduction (CER) issuance,
approvals formethodologies and accreditation of operational
entities. Partiesalso disagreed on whether afforestation and
reforestation activities should be subject to the temporary
measures,and whetherto allow the voluntary cancellations of
post-2020 CERs.

Inthe Australian Pavilion, events centred around the themes of
genderand water, including events on how the Murray-Darling
Basin Plan canbe used as a climate adaptation tooland how First
Nations knowledge of water can be utilised in ourapproach to
water management.

In other news, a collaboration between Australia’s Department of
Foreign Affairsand Trade, CSIRO, and Google Australia has also
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beenannounced at COP27.The ‘blue carbon’ collaboration will
work togetherto map seagrass ecosystems and to understand
how they can supportclimateresilience, particularly at Australian
and Indo-Pacific coastlines.

Co-authored by Shanae Streeter

15/11/2022 By - Ashleigh McCoach and Shay Kiriakidis
DAY 6-12NOVEMBER

Agriculture and Adaptation Day

Day 6 of COP27,Agriculture and Adaptation Day, saw discussions
focusingon adaptation related issues, agriculture and loss and
damage. With the agriculture sector and food industry together
accounting forapproximately 32% of the Earth’s total greenhouse
gasemissions, significant attention was given to climate-resilient
agriculture. Key announcements of the dayincluded:

+ the launch of the Food and Agriculture for Sustainable
Transformation (FAST) by the COP27 Presidency, which aims
to increase both the quantity and quality of climate finance
contributions to transform agriculture and food systems
by 2030. FAST aims to do so by focusing on the following
deliverables: (1) access to climate finance and investment,

(2) supporting knowledge and capacity development, and
(3) ensuring agrifood systems are fully embedded in climate
change policies;

+ the launch of the Initiative on Climate Action and Nutrition
(I-CAN), a collaboration with the Food and Agriculture
Organization, Egypt’s Ministry of Health and the World Health
Organization. I-CAN’s main objective is to increase awareness
on malnutrition and encourage state and non-state actors
to increase their investment and support on the issue of
malnutrition;

+ the Agriculture Innovation Mission for Climate’s
announcement of increased investment of more than US$8
billion (up from US$4 billion at COP26); and

+ the joint announcement of the African Food Systems
Transformation Initiative and 70 African-owned agri-
businesses of an action plan to direct financial flows to food
supply chain in Africa.

Day 6 marked the close of the first week of COP27, with many
expressing disappointmentinthe unresolved issues. UNFCCC
Executive Secretary Simon Stiellwarned that “ifwe create a
logjam inthe process, we will not create an outcome that is
deserving of this process”. Closing plenaries were held by the
Subsidiary Body for Scientificand Technological Advice and the
Subsidiary Body for Implementation. Parties adopted the draft
reports of SBSTA57 and SBI 57.

Informal consultations were held on long-term finance, where
concerns wereraised by developing country Parties regarding the
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gapsin fulfillment of pledges and between needs and delivery,
and acommon definition of climate finance. Developing country
Parties also opposed referencesto ‘donors’, noting the provision
offinanceisacommitment, not adonation.

The New Collective Quantified Goal on Climate Finance was also
discussedininformal consultations. There was a broad
agreement to make the ministerial dialogues moreinteractive.
Partiesalso discussed the level of the new goal, transparency and
accountingarrangementsforthe new goal, principles of the
United National Framework Convention on Climate Change and
grant-based and publicfinance.

Infurtherinformal consultations, funding arrangements
respondingto loss and damage continued to be discussed.
Multiple developing country Parties restated their calltolauncha
finance facility for lossand damage at COP 27/CMA4 and to
establisharoadmaptoensurethe operationalisation of sucha
facility by 2024. There was also broad acknowledgement of
funding gaps, the diversity of challengesrelated to lossand
damage, and theurgencytoaddresslossand damage.

Followingthe agriculture and adaptation theme of the day, the
Australian Pavilion hosted anumber of events that were centred
around the agricultural sector. Thisincluded the showcase of the
Climate Servicesfor Agriculture program -a program which
developsagriculture specific climate information services that
directly address onfarmdecision-making-aswellasan eventon
insights from the Australian Centre for International Agriculture
Research ontangible ways we can progress climate-resilient food
system changes.

In other news, Australia has endorsed the Glasgow Breakthrough
Agenda on Agriculture which aimsto accelerate clean technology
transitionsthrough strengthened international co-ordination,
co-operation, and collaboration. The goal of the Glasgow
Breakthrough AgendaonAgricultureisto make sustainable,
climate-resilientagriculture the most widely adopted and
attractive option forfarmers worldwide by 2030.

Co-authored by Shanae Streeter

14/11/2022 By - Anneka Thomson and Adam Sibum
DAY 5-11NOVEMBER 2022

Decarbonisation Day

Day 5, Decarbonisation Day, saw discussions focused on
encouraging and facilitating the transition towards a low carbon
economy, with specific attention given to hard-to-abate sectors
suchasoiland gas, steel, concrete and fertilisers.

The “Breakthrough Agenda” was announced, a master planto
accelerate decarbonisation of five major sectors: power, road
transport, steel, hydrogen and agriculture. The Breakthrough
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Agenda contains 25 collaborative actions to be delivered by
COP28 (November2023) to assistin making lower-carbon
technologies cheaperand moreaccessible. Buildingon the
commitments made by the 122 countries under the Global
Methane Pledge introduced at COP26, Decarbonisation Day also
featured the release of the Sharm El-Sheikh Methane Roadmap, a
comprehensive guide forreducing emissions with a particular
focusonshort-termaction.

Ininformal consultations, the extent of guidance to the Green
Climate Fund (GCF) was considered, with many developed
countries calling for high-level guidance only to avoid
micromanaging the GCF Board. Discussions continued on funding
arrangements forresponding to loss and damage with developing
countries calling for new, additional and adequate financing, as
well asthe establishment of a dedicated operational entity. On
the Adaptation Fund, Parties debated whetherto require
developed countries to double their climate finance provision for
adaptationin developing countries, while noting the general
financingissues suffered by that fund.

The Work Programme for Urgently Scaling up Mitigation Ambition
and Implementation was considered ininformal consultations,
where divergingviews between developing country Parties and
developed country Parties became clear, particularly with
regardsto attributing the carbon budget aswellas push back
from some developing countries on the concept of “major
emitters” asanew category of developing country. Elsewhere,
draft conclusions wereintroduced for the first Global Stocktake,
with the objective of agreeinga plan for2023in ordertoreach the
first Global Stocktake’s goals.

Day 5 saw the US launch a major support package of over US$150
million, as partofimplementing the President’s Emergency Plan
for Adaptation and Resilience (PREPARE) across the African
continent,aswellasUSS$20 million to facilitate PREPARE’s work in
smallisland developingstates. US President Joe Biden also
announced thatthe USwould doubleits pledge to the Adaptation
Fund to US$100 million.

Inthe Australian Pavilion, therole of collaborationin
decarbonisation, andin particularAustralia’s contribution, was a
keytheme. The eventsincluded panelson howindustry,
governmentand other stakeholders can work together to address
climate change, as well ashow Australian science and technology
issupporting the African continentinrespondingto climate
change.

Co-authored by Shanae Streeter.
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11/11/2022 By - Ashleigh McCoach and Claudia Russo
DAY 4-10 NOVEMBER 2022

Science Day

Day 4 of COP27 was Science Day, where the significance of
scientificinitiativesas well asresearch and developmentin the
battle against climate change was highlighted. One of the key
takeaways was that scientists need to make their data more
publicly accessible and understandablein orderto facilitate the
development of climate change policies.

Science Day saw the launch of Egypt’sinaugural Vulnerability
Assessment Map and the “One Health for All: One Vision and One
Response”initiative (One Health) -ajointinitiative by the
Egyptian Presidency, the WHO, UNDP and FAO which affirms
Egypt’scommitmenttoimprovingthe health of allhumansand
animalsinthe wake of the climate change health crisis. One Health
considerstheimpactthat COVID-19 has had on lowerand middle
income countries and utilises this analysis to plan for,and
mitigate the risks, which the climate change health crisis poses for
these countries.

In negotiations, funding arrangements responding to loss and
damage were discussed ininformal consultations. There was
broad acknowledgementamongst the parties thatthereisagap
between the availability and the need of lossand damage finance
andthatthe gap mustbe addressed urgently. Parties had
differentviews on what the nature of funding arrangements
should be. Some developing country groups called foraloss and
damage facility and detailed a number of optionsincludinga loss
and damage window underthe Green Climate Fund and risk
insurance facilities.

The New Collective Quantified Goal on Climate Finance was also
discussedininformalconsultations. There was agreement that
thetechnical expertdialogues should be more outcome focused
and also focus on specific topics. Potential topics were discussed,
such asthespecificvulnerabilities of smallisland developing
statesand Least Developed Countries and the challenges that
contributorsand recipients experience. Developing countries
called fordiscussions regarding the focus of the goal itself, stating
thatthe goal should address loss and damage finance in addition
tomitigation and adaptation finance.

Inthe Australian Pavilion, the role of nature based climate
solutions and supporting climate action within the Indo-Pacific
region continued to be key themes. The events centred around
supporting our Indo-Pacific neighbours to ensure a consistent
regionalresponseto climate change, the potential opportunities
and challenges of nature based solutions, and data based
approachesto coralreef conservation and climate change
adaptation.
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In other news, Australia willjoin the Mangrove Alliance for Climate,
whichaimstoincrease and accelerate conservation, restoration
and plantation efforts of mangrove ecosystems to help combat
climate change and supportadaption. Theinitiative was launched
atCoP27.

10/11/2022 By - Emily Morison
DAY 3-9 NOVEMBER 2022

Finance Day

Day 3 of COP27 was Finance Day; thefirst of eleven thematic days
totake place overthe course of the conference. Pledges by
developed countries to assist developing countries to combat
climate change, and discussions on the new collective quantified
goalon climate finance, featured heavily throughout the day’s
events.

In negotiations, developing countries expressed their frustration
over previous failures by developed countries to deliver on their
pledgesto provide climate finance. Meanwhile, outside the
negotiations,anumber of developed countries made new pledges
of assistance, including the United States, who launched the
Energy Transition Accelerator (ETA) to help developing nations
investin renewable and low-carbontechnologies. Similarly,
Austriaand New Zealand announced $50m and $20m respectively
to gotowards climate-related lossand damage in developing
countries. Inaddition, the United Kingdom announced that its
export creditagency will be the world’s first toinclude ‘climate
resilient debt clauses’ that pause debt service payments for
low-income countriesand smallisland developing statesin the
eventofa climatedisaster.

Atthe High-Level Ministerial Dialogue onthe New Collective
Quantified Goal on Climate Finance, calls were made to set this
new goal ata level that reflects the funding needed to meet the
temperature objective of the Paris Agreement. UNFCCC Executive
Secretary, Simon Stiell, underscored the importance of
transparency and accountability in delivering on the new goal
onceitisfinalisedin 2024. Significantly, several developed
countries called forthe private sector to beincluded as
contributorsto delivering on the new goal, recognising the vital
role that private sector actors will play in mobilising the Strillions
ofinvestmentrequired to keep 1.5 degreesinreach.

Infurtheracknowledgment of therole of the private sector, the
UN Climate Change High-Level Champions published areporton
‘Assets to Flows’, summarising the work and key insights gained
from a series of multidisciplinary forums on whatit will take to
convertfinancial assetsinto flows. Thereport lists over 100
projects, including 19 projectsin the Asia-Pacificregion, that
would supportemissions reduction and climate adaptationin
developing countries, and estimates the required financing for
these projectsatapproximately $120 billion. The report notes the
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importance of engaging the private sector early in projects, and
emphasisesthat private actors should be viewed as a pool of
expertise,and notjustasource of capital.

In recognition of Finance Day, several Glasgow Financial Alliance
for Net Zero (GFANZ) sectoralliances published reportson the
progress of theirmembersinimplementing net-zero targets.
However, some groups raised concerns regarding the credibility
of approachesused to setthesetargets. The concernsfollow the
release of areport by the High-Level Expert Group on Net Zero
Emissions Commitments of Non-State Entities (HLEG), which was
established by the UN Secretary General lastyear. Thereport sets
outtenrecommendations for preventing net-zero commitments
from beingundermined by greenwashing, including:

+ that net-zero commitments include ‘stepping stone’ targets
for every five years and establish ways to achieve net-zero
in line with the Intergovernmental Panel on Climate Change
or International Energy Agency net zero greenhouse gas
emissions modelled pathways;

+ that high-integrity carbon credits should be used for beyond
value chain mitigation but not towards interim emissions
reductions required by its net zero pathway; and

+ that net-zero plans must not support new supply of fossil fuels.

Inthe Australian Pavilion, finance and nature continued to be a
key theme, with the day’s eventsincludingasession on challenges
and success storiesrelating to unlocking finance for nature-based
solutions,and a paneldiscussion onadvancing the development
ofinnovativefinancingstructuresand economiclinkages to
achieve arapidandjustenergytransition.

Inother news, the Federal Governmentsigned up to the Green
Shipping Challenge: aninternational pledge toreduce
greenhouse gasemissionsin the shippingindustry.

Co-authored by Shanae Streeter

09/11/2022 By - Emily Morison
DAY 2-8 NOVEMBER 2022

World Leaders Summit

Day 2 of the World Leaders Summit saw repeated calls from World
Leaders, particularly those from developing countries, for
progresson the mobilisation of climate finance and the need fora
globalresponseto addressthethreat of climate change. The COP
Presidentalso launched the Sharm el-Sheikh Adaptation Agenda,
whichwillfocus on boosting world climate resilience by 2030
through collaboration amongstate and non-state actors.

Informal negotiations, work commenced on theitem of long-term
climate finance which will be looking at what lessons can be
learned from the US$100 billion goal and what more can be done
todeliveronthisgoal. Onloss and damage, appropriate funding
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arrangements were afocus of COP/CMA discussions, with some
callingforamultilateral loss and damage response fund under the
Financial Mechanism to be operational by 2024. One suggested
approach wasthatthe fund operates ex-post, becoming
accessible to states for rebuilding purposes within 24-48 hours of
aclimate event, whileanother Party noted the need to address
slow onset non-economicloss and damage.

Discussions around Article 6 of the Paris Agreement featured
strongly on Day 2, with the Subsidiary Body for Scientificand
Technological Advice (SBSTA) holdinginformal consultations on
Article 6.4 modalities and procedures, and the Glasgow
Committee on Non-Market Approaches commencingits second
meeting on the framework for Article 6.8 non-market approaches.
With respecttoArticle 6.4, Parties discussed (among other things)
how reporting duplication could be avoided between Articles 6.2
and 6.4;the need forinterlinkages between the Article 6.4 registry
and Article 6.2 international registry; and how credits generated
underArticle 6.4 can deliver ‘overall mitigationin global
emissions’ (OMGE). Over the course of the CMA meeting, Parties
willalso need to consider whether to adopt recommendations
fromtheArticle 6.4 Supervisory Body.

Of note,immediately prior to COP/CMA, the Supervisory Body
adopted recommendations on the requirements of greenhouse
gasremoval activitiesthataretoreceive credits underArticle 6.4,
which clarified the definition of ‘removals’ underArticle 6.4 as
processesorthe outcome of processes to remove greenhouse
gases from the atmosphere through anthropogenic activities and
durably storethemin geological, terrestrial or ocean reservoirs,
orinproducts. Therecommendations cover monitoring
requirements forthese activities, the contents of monitoring
reportsand requirements for participants to minimize risks of
reversal, leakage, and negative environmental and socialimpacts
when undertaking these kinds of activities. It remainsto be seen
whetherthe CMAwilladopt oramend these recommendations.

Inthe Australian Pavilion, events centred around Pacific climate
priorities, theimportance of First Nations Peoples’ perspectives
on climate change and use of ancestral cultural practices to care
forland,andtherole of nature-based climate solutions. We
expectIndigenous-led climate solutions, natureand supporting
climate action amongAustralia’s Pacific partnersto be strong
themes at the Pavilion over the next two weeks.

Day 2 also saw ministers announce that Australiahasbecomea
foundingmember of the new ‘Forests and Climate Leaders
Partnership’, a UK-led initiative which aims to accelerate the
contribution of forests to global climate action and progress the
work of the Glasgow Leaders Declaration on Forestsand Land
Use.

Co-authored by Amy Van Dongen
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08/11/2022 By - Shay Kiriakidis and Anneka Thomson
DAY O AND DAY 1-6 &7 NOVEMBER 2022

Opening Ceremony and World Leaders Summit

COP27 kicked offin Sharm El-Sheikh on Sunday with Egyptian
Foreign Ministerand COP27 President H.E. Sameh Shoukry
acknowledgingthatthe conference comesatthe end of ayearthat
has seen political turmoil resultingin rising energy prices and
food, waterand cost of living crises. Despite these challenges,
Shoukry urged nations to not use thisas areason to delay efforts
tofight climate change. These sentiments were reinforced by UN
Secretary General Antonio Guterres, who proclaimed that “we are
onthe highway to climate hell with ourfoot on the accelerator”.

The conference follows ayear of climate disasters, including the
devastingfloodsin Pakistan thatkilled more than 1,700 people.
The World Meteorological Organisation on Sunday stated that the
planet had likely witnessed its warmest eight yearsonrecord. The
starkrealities of theimpacts of climate change seeninrecent
years, and particularlyin 2022, have increased calls for loss and
damage fundingtobeontheagenda. Attheeleventh hour, the
Conference of the Parties agreed toincludeitinthefinalagenda
adopted on Sunday for the first time since the adoption of the UN
Framework Convention on Climate Change.

Atthe World Leaders Summit on Monday, governments were
called uponto provide concrete actions and plans to furtherraise
ambition on climate change and emissions reduction. Developing
countries reiterated calls for the delivery of US$100 billioniin
climate finance, noting that failure to act would be more costly.
Plans were also madeto setup new jointenergy partnerships to
aidthe energytransitionin developing countries aswell as
partnershipsto protect ecosystemsin countries with significant
biodiversity to ensure continued carbon storage potential. Not
least, Monday saw the commencement of negotiationsinrelation
tovariousissues,including guidance for the operation of
cooperative approachesunderArticle 6.2 aswellasthe
commencing the Glasgow Climate Pact work programmeto scale
up mitigation ambition and implementation.
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THE GLOBAL BIODIVERSITY
COP: KEY OUTCOMES AND
WHAT THEY MEAN FOR
BUSINESS

22/12/2022

INTRODUCTION

On Monday 19 December 2022 in Montreal, Canada, the 15th Conference of the Parties to
the United Nations Convention on Biological Diversity ended, culminatingin the adoption
ofthe “Kunming-Montreal Global Biodiversity Framework”, which sets out a series of
globaltargetsto address biodiversity loss and restore ecosystems by 2030.

Inthis article, we highlight key features of the Framework and other significant
developmentsfromthe conference,and whatthese mean for Australian businesses.

WHATISTHE BIODIVERSITY CONFERENCE OF THE PARTIES?

Establishedin 1992 and with 196 current signatories (including Australia), the Convention
on Biological Diversity (CBD) is an international treaty for the conservation of biodiversity,
sustainable use of the components of biodiversity and the equitable sharing of the
benefitsderived from the use of genetic resources.

The Conference of the Parties (COP) to the CBD have since established a number of global
protocolsaimed atfurthering these objectives, including the Cartagena Protocolon
Biosafety which seeks to protect biodiversity fromrisks posed by living modified
organisms, and the Nagoya Protocol, with setsout a legal framework for fairand
equitable sharing of benefits arising from genetic resources.

At COP10in 2010, the COP agreed on a Strategic Plan for Biodiversity for 2011-2020, which
setoutaseriesoftargetsaimed at (amongotherthings) addressing the underlying causes
of biodiversity loss,improving the status of biodiversity, and promoting sustainable use
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of biodiversity. Significantly, in areport published in 2020, the
United Nations found that none of these targets had been
achieved.

Itisagainstthis background that COP15 was tasked with finalising
the post-2020 successor to the Strategic Plan. The conference took
placeintwo parts, thefirstheld onlinein October2021 andthe
second from 7-19 December 2022 in Montreal.

WHAT DID COP15AIMTO ACHIEVE?

Although the focus of this year’s COP was on finalising the
successorto the 2011-2020 Strategic Plan and puttingin place
measures to galvanise urgent and transformative action by
governments and civil society to halt and reverse biodiversity
loss, other key priorities for the conferenceincluded increasing
the voices of Indigenous Peoples and communitiesin dialogue
over biodiversity knowledge and benefit sharing, and discussing
how information from genetic sequencing can be more fairly
shared. Alignment of financial flows with nature and driving
finance toward sustainable investment was also a key discussion
point.

KEY OUTCOMES FROMTHE CONFERENCE
Adoption of the “Kunming-Montreal Global Biodiversity

Framework”

Thelast day of negotiations saw partiesfinally agree on the
successortothe2011-2020 Strategic Plan, adopting the
“Kunming-Montreal Global Biodiversity Framework”
(Framework).

Theoverarching goals of the Framework envision that by 2050,
areas of natural ecosystems will be substantially increased,
biodiversity will be sustainably managed, thatthere will be
increased equitable benefitsharing of geneticresource use,
including with Indigenous Peoples and local communities, and
thatadequate means ofimplementation will be provided to close
thebiodiversity finance gap. The 23 targetsin the Framework are
geared toward achievingthese goals, and include (amongothers):

+ ensuring that the loss of areas of high biodiversity importance,
including ecosystems of high ecological integrity, is as close to
zero by 2030;

+ ensuring that by 2030 at least 30 per cent of areas of degraded
terrestrial, inland water, and coastal and marine ecosystems
are under effective restoration;

+ ensuring that by 2030 at least 30 per cent of terrestrial, inland
water, and coastal and marine areas, especially areas of
particular importance for biodiversity and ecosystem functions
and services, are effectively conserved and managed;

+ reducing the negative impact of pollution from all sources,
by 2030, to levels that are not harmful to biodiversity and
ecosystem functions and services;
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+ taking effective legal, policy, administrative and capacity-
building measures at all levels to ensure the fair and equitable
sharing of benefits that arise from the utilisation of genetic
resources and from digital sequence information on genetic
resources; and

+ ensuring the full, equitable, inclusive and gender-responsive
representation and participation in decision-making, and
access to justice and information related to biodiversity by
indigenous peoples and local communities.

Importantly, the Framework recognisesthe need to align ‘public
and private activities, fiscal and financial flows’ with the goals and
targets ofthe Framework, and to thatend, sets out a series of
targets geared toward enhanced private sector participation. We
explorethese below.

(a) Aligning financial flows with implementation

The gap between currentand required annualfinancing needed
for biodiversity conservation is estimated at approximately

USS700 billion.

Acknowledging the need to close this gap, the Framework calls for
Partiesto ‘substantially and progressively’ increase levels of
financialresourcesfromall sources, including domestic,
international, publicand private resources, toimplement national
biodiversity strategies and action plans. Italso calls for at least
USS$200B peryearto be mobilised by 2030. To achieve this,
developed countries are asked to increase total biodiversity
related internationalfinancial resourcesto atleast US$20 billion
peryearby2025,and at least US$30 billion peryear by 2030.

Partiesarealso asked to leverage private finance, promote
blended finance,implement strategies for raisingnew and
additionalresources,and encourage the private sectortoinvestin
biodiversity, including throughimpactfundsand other
instruments.

Importantly, COP15 also saw the parties agree to establish by 2024
anew GlobalBiodiversity Fund to supportimplementation of the
Framework. The fund will be established by the Global
Environment Facility.

(b) Requiring disclosure of biodiversity-related risks

Asignificantinclusioninthe Frameworkis a call for biodiversity-
focused disclosure requirements. In particular, Target 15 asks
partiesto take legal, administrative or policy measures to
encourage and enable businesses, and in particular, to ensure
thatlarge and transnational companies and financialinstitutions:

+ regularly monitor, assess, and transparently disclose their
risks, dependencies and impacts on biodiversity including with
requirements for all large as well as transnational companies
and financial institutions along their operations, supply and
value chains and portfolios;
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+ provide information to consumers to promote sustainable
consumption patterns; and

+ report on compliance with access and benefit-sharing
regulations and measures.

Itisanticipated that overtime, the adoption of such disclosure
requirementswill reduce biodiversity-related risks to business
and financialinstitutions whilst also reducing negative impacts
on biodiversity and increasing positive impacts.

Thisaspect of the Framework reflects growing regulatory and
stakeholder demand for companies and financialinstitutions to
assess, reportand manage their nature-related risks, and recent
effortsto facilitate this type of reporting. In particular, the
Taskforce on Nature-related Financial Disclosures (TNFD) is
developingaframework fororganisationstoreportandacton
evolving nature-related risks and opportunities, which will
provide guidance and recommendations on the disclosure of
nature-related risks and opportunities. Businesses may
voluntarily chooseto disclose their nature-related risks and
opportunitiesin line with that guidance. Further, the International
Sustainability Standards Board (ISSB) announced that it will
release guidelines fortransparency on biodiversity after the ISSB
publishesits requirements for climate and sustainability-related
disclosuresin2023.

(c) Eliminating subsidies for harmful practices, and
incentivising sustainable use

Encouraging sustainable consumption and reducing pollution
and harmful practices are also key themes emerging from the
Framework. Importantly, the Framework asks parties to identify
by 2025, and eliminate, phase out or reformincentives, including
subsidies, thatare harmful for biodiversity in a proportionate,
just, fair and effective way, while substantially and progressively
reducingthem by at least US$500 billion peryear by 2030.
Alongsidethis, partiesalso agreed to scale up positive incentives
forthe conservation and sustainable use of biodiversity.

Private sector initiatives

COP15sawanunprecedented presence of business and finance
sector participation, with investor groups calling for alignment of
financial flows and mandatory disclosure, and the launch of a
number of private sectorinitiatives.

The World Business Council for Sustainable Development
announced thatitis developing business guidance foractionsto
align strategies with the shared goal of a nature-positive planet by
2030. The guidance will provide a checklist of actions to assess,
commit, transform and disclose performance. Meanwhile,
NatureFinance announced the development of an ‘alignment tool’
which cantrack private and public financial flows to assess
whetherthey are ‘nature positive’.
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In addition, the Nature Action 100 (NA100) engagement initiative
was ‘soft launched’, with at least 120 investors reported to be
considering participating. Similar to the initiative Climate Action
100+ (CA100),NA100 aims to engage with 100 companies, deemed
to havethe highestimpacton nature;encouraging themto track,
andreporton progress against biodiversity focused indicators;
and to advocate for,and support, nature-focused policy change.

In market developments, the Biodiversity Credit Alliance (BCA)
was launched during COP15, with the aim of defining and
categorising biodiversity credits for the voluntary biodiversity
market, identifying a set of universal principles thatall
biodiversity credit methodologies should achieve, and
establishing a peer review mechanism for biodiversity credits. We
noteimportant parallels between the work ofthe BCAand work to
enhanceintegrity inthevoluntary carbon market. Forexample,
the Integrity Council for Voluntary Carbon Markets (ICVCM), is due
toreleaseits core carbon principles (CCPs) and assessment
framework later this year. This work will complement the work of
theVoluntary Carbon Market Integrity Initiative (VCMII) which has
recently published its Provisional Claims Code of Practice (Code)
for public consultation. The Code provides guidance forensuring
integrity in both the demand forand supply of carbon credits.

Australia’s participation at COP15

Australiatook afresh and constructive approachtoits
engagementat COP15. Of note, Australiawas one of a number of
countriesthatjoined the High Ambition Coalition for Nature,
whichwillbe working on the implementation of the Framework,
and willjoin the Steering Committee of the Coalition.

Outside of negotiations, Australia signed an agreement with the
USto measurethe environment’seconomicvalue and reflectitin
nationalaccountsand economic measures. Australia also agreed
tojoin the Sustainable Critical Minerals Alliance, whichisan
alliance of Canada, the United Kingdom, France, Germany and the
United States thatisfocused on preventing biodiversity loss,

ensuring engagement with Indigenous peoples and phasing out

emissions from the mining of critical minerals.

Australia alsoannounced thatit willhost the 2024 global Nature
Positive Summit, which willaim to promote private investmentin
environmental protection and increase international public
finance for nature up to 2030. The Summit also aims to assist
countries, in particular developing countries, to acquire the
knowledge and tools needed to attract privateinvestmentin
nature.

Itisalsosignificantthatduringthe conference, the Federal
Governmentdelivered its long-awaited response to the statutory
review of the Environment Protection and Biodiversity Conservation
Act1999 (Cth) (EPBCAct), announcing that significant reformsto
the EPBCAct will be made, including:
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+ establishing an independent environmental protection agency;
+ implementing numerous national environmental standards;

+ creating a new data division to improve the availability and
quality of environmental information;

+ developing the regional planning initiative to enable better
decision-making under the EPBC Act;

+ reforming the offset arrangements to ensure they deliver
nature positive outcomes and reduce delays;

+ improving the national conservation planning framework; and

+ increasing the role of First Nations partnerships.

In pursuing the legislative and policy actions to give effect to these
reforms, Australia will also need to reflect upon how the targetsin
the Framework will be given effect domestically.

WHAT DOES COP15 MEAN FOR BUSINESSES AND
THE PRIVATE SECTOR?

Thetargetsinthe Framework, aswellas the variousinitiatives
launched by both the Australian Government and business groups
throughoutthe conference, will hold importantimplications for
the private sector.

Private sector commentators have welcomed the adoption of the
Framework, and itsinclusion of specific targets focused on
businessand on consumers. For financialinstitutions, the
adoption of the Framework may lead to opportunities to engage
with governmentstoincreasefinancial resources for biodiversity,
includingthrough blended finance,impact funds, and through
developinginnovative financinginstruments. For businesses,
opportunities may arise from the call for parties to encourage
private sectorinvestmentin biodiversity, and for parties to
introduceincentives to encourage nature positive actions.

Further, the work of the BCAand increased globalfocuson the
voluntary biodiversity credit market may open up opportunities
for projectdevelopers, financiers, landholders and consultants
alike to engage with this market. Efforts to create a national
biodiversity credit marketin Australia are already well underway
with the Federal Government announcing their plansto establish
anationalvoluntary biodiversity market and certification scheme
aswellastherecentlaunch ofthe NaturePlus Credit Scheme by
GreenCollar.

Therewill be challengestoo, particularly for resource-intensive
businesseswhose practices are notyetaligned with biodiversity
conversation. Thetargetsin the Framework will require parties
including Australiatoimplementstrong measuresin comingyears
to haltbiodiversity loss, phase outincentives for negative
practices,andreduce pollution. It can be expected that there will
be flow-on effects for business practices.

Further, the likelihood of countries introducing mandatory
biodiversity risk reportingin comingyears signals that businesses
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should start preparing to disclose these types of risks to their
businesses and supply chains, and putting strategiesin place to
mitigate nature-related risks. While the Federal Governmentisyet
tosignaltheintroduction of a mandatory biodiversity risk
reporting framework for Australian businesses, itis currently
consultingon amandatory climate-related financial risk
disclosure framework (read more about the Consultation Paperin
ourarticle Government consults on mandatory climate risk
disclosure framework). Businesses should keep a close eye on
developmentsin thisspace,and be prepared for climate reporting
frameworks to expand to require parallel biodiversity risk
reporting.

Aswe lookahead to 2023, it will beimportantto keep watch as
Australia and the global community gettowork onimplementing
thetargetsinthe Kunming-Montreal Global Biodiversity
Framework,2030is not far away.

Authors: [lona Millar, Emily Morison, Ashleigh McCoach, Brandon
Zhengand Shanae Streeter
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COP27 CONCLUDES WITH

A BREAKTHROUGH ON
LOSS AND DAMAGE,
AND WITH IMPORTANT
DIRECTIONS FOR THE
BUSINESS COMMUNITY

25/11/2022

1. INTRODUCTION

COP27 concluded on Sunday 20 November, with Parties reaching agreement on a global
lossand damage fund to provide financial assistance to vulnerable nations suffering from
climate changeimpacts. While thisis a significant development, other workstreams on
theimplementation of the Paris Agreement, including the mitigation work programme
and marketand non-market approaches underArticle 6, saw less progress, withanumber
ofissuesdeferred for further considerationin 2023.

Outside of negotiations, COP27 represented important developments for Australian
publicand private stakeholders alike. Firstly, the conference saw a step changein
Australia’sengagementon theinternational climate stage, with the Federal Government
committingtoanumber of initiatives that will likely represent opportunities for private
sectorengagement. Second, therole of private stakeholders was a focal point of the
conference, aswas highlighted by the release of the recommendations of the United
Nations’ High-Level Expert Group on the Net Zero Emissions Commitments of Non-State
Entities, and the launch of initiatives aimed at facilitating private sector ambition.

Inthisarticle, we canvas some of the key outcomes of the conference and their likely
implications.

2. THECOVER DECISION

Theimportance of climate finance was frontand centre in the cover decision for the
conference - titled the ‘Sharm el-Sheikh Implementation Plan’ - which highlights that

approximately USD 4 trillion peryear needsto beinvested in renewable energy up until
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2030in ordertoreach netzero emissions by 2050, and thata global
transformation to alow-carbon economyis expected to require
investment of at least USD 4-6 trillion peryear.

Thedecision alsorecognises therole of financialinstitutions,
highlighting that delivering the required funding will require a
transformation of the financial system and its structures and
processes, engaging governments, central banks, commercial
banks, institutionalinvestors and otherfinancial actors. This
recognition arises from the so-called ‘Bridgetown Agenda’,
established earlier this year, which emphasised the need to
reform the international financial systemin away that transcends
nationalbordersto funneltrillions of dollarsinto green
investments.

With the launch of the ‘Sharm el-Sheikh dialogue’, the cover
decision also aimsto enhance understanding of the scope of
Article 2.1(c) of the Paris Agreement, which states that “financial
flows” should align with the Paris Agreement temperature goals.

With respect to mitigation, the decision resolves to ‘pursue
further efforts’ to limit global temperatureincreasesto 1.5°Cand
recognisesthatlimiting global warmingto 1.5°Crequires rapid
reductionsin global greenhouse gas emissions of 43% by 2030
relative to 2019 levels. The decision callsupon Parties to
accelerate effortsto phase down inefficient fossil fuel subsidies,
butdoesnotgo sofarasto reference a phase out of fossil fuels; an
aspectthat hasbeen criticised by commentators. Italso callson
Partiesto communicate new or updated Nationally Determined
Contributions (NDCs) in line with the Paris Agreement
temperature limits as well as requeststhe Secretariatto preparea
synthesisreporton long-term low greenhouse gas emission
developmentstrategies.

Significantly, for thefirst time, the cover decision encourages
Partiesto consider nature-based solutions or ecosystems-based
approachesto facilitate climate mitigation. This clear recognition
of nature-based solutions has been welcomed by commentators,
includingthe IUCN, which notes that recognising the link between
biodiversity and climate crises sets animportanttone leadinginto
the UN biodiversity conference (CBD COP15) in Montrealin
December. Further, the decision alsoincluded first-time
referencestofood, tipping pointsthat could push parts of the
planetintoirreversible decline and an acknowledgement of the
rightto a healthy environment.

The cover decision also establishesawork programme on just
transition, with a draft decision to be prepared foradoption at
COP28and a high-level ministerial roundtable to be convened
annually.

Despite this COP being billed as the “African COP”, thereisvery
little mention of Africain the decision. Although there was a push
throughout COP27 for African special needs to be considered and
dealt with, ultimately other developingregions also requested
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consideration of their special needs, thereby watering down any
focus on Africa specifically.

3. PROGRESS ON THE GLOBAL STOCKTAKE

COP27 hosted the second meeting of the Technical Dialogue for
thefirst Global Stocktake. The second meeting focused in
particularonidentifying the knowledge gapsinimplementingthe

Paris Agreementin orderto achieve greater climate ambition as
wellasenhanceinternational cooperation on climate action. This
included consideration of additionalinformation required to
inform the Global Stocktake, as well as ‘attention gaps’ for which
additionaltimeis needed to considertheissues more fully.

Thesubsidiary bodies adopted conclusions following the second
meeting, with the Technical Dialogue Co-Facilitators to consider
the feedback from Partiesin preparingthe summary reportforthe
meeting as well asin designing the third meeting of the Technical
Dialogue. Following publication of the summary report, the
Co-Facilitatorsare to continue engaging with Partiesas well as
non-Party stakeholders through workshopsin2023.

Thefirst Global Stocktake culminates with COP28 and itis
expected that nextyear’s conferenceinthe United Arab Emirates
will galvaniseimplementation and ambition as aresult.

4. LOSS AND DAMAGE

Loss and damage was a major focus of COP27, despite funding
arrangements beinga late addition to the COP27 agenda -and the
globalcommunity delivered. Agloballoss and damage fund was
agreed by Partiesto provide financial assistance to developing
nations suffering from climate change impacts. Previously, the EU
and UShad argued that funds already in existence should be
re-directed for loss and damage purposes. However, agreement
forthe establishment of a specific fund was reached on the basis
thatthe fund will prioritise the most vulnerable developing
countries, while bigeconomiesand bigemitters thatare classed
asdeveloping countries may be considered potential donorsto
thefund.

Despiteanagreementbeingreached onthefund,itstillneedsto
be operationalised. Atransitional committee has been
established to make recommendations on how to operationalise
new funding arrangements, including identifying and expanding
funding sources as wellas ensuring coordination and
complementarity with existing funding arrangements, and
operationalisingthe lossand damage fund at COP28in 2023.In
ordertoaid the work of the transitional committee, the UN
Secretariat will runtwo workshopsin 2023 to address loss and
damageissues, with relevantinstitutions participating. The UN
Secretariatwillalso prepare asynthesis report on existing funding
arrangements and potential further sources of funding.

Significantly, at COP27 the Parties agreed on theinstitutional
arrangementsto operationalise the Santiago Network on Loss
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and Damage (Network). The Networkis a body that was
established underthe Warsaw International Mechanism on Loss
and Damage in 2019, and will offer technical assistance to
communities and countries thatareimpacted significantly by
climatefuelled natural disasters. At COP27, the terms of reference
forthe Network were adopted, which set out the functionsand
structure of the Network. The Network will have a hosted
secretariat, called the Santiago Network Secretariat, that will
facilitate the work of the Network. The Network will also have an
advisory board, and a network made up of member organisations,
bodies, networks and experts covering many topics relevant to
addressinglossand damage. The Santiago Network Secretariat
will prepare annualreports on the work of the Network.
Additionally, it was agreed by the Parties thatin providing
technical assistance, the Network should take into consideration
humanrights, therights of Indigenous Peoples, intergenerational
equity, genderequality and vulnerable communities.

5. LONG-TERM AND NEW GLOBAL GOAL OUTCOMES
FORFINANCE

Aswas noted inthe coverdecision, the mobilisation of USD100
billion peryear for climate finance for developed country Parties
remains elusive, not least due to challenges in mobilising private
finance: developed country Parties are being urged to meet the
goalthroughto 2025, along with pressure on multilateral
development banks andinternationalfinancialinstitutions to
mobilise climate finance. The Conference of the Parties also noted
the needfor ‘grant-based’ fundingin developing countries,
particularly for least developed countries and smallisland
developing States, while acknowledging that access to climate
finance needs to be simplified and stream-lined. Parties are being
called onto create policy frameworks and environments thatare
conduciveto the effective deployment of climate finance.
Additionally, the UN Secretariat has been tasked with assisting
developing country Partiesto translate climate finance into action
based ontheir specific needs, especially inrespect of technology
and capacity-building. The Standing Committee on Finance will
prepare abiennial report summarising key findings on progress
towards achievingthe climate finance goal.

Parties will continue to deliberate on a New Collective Quantified
Goalon Climate Finance. The new goal, to be decided by 2024, is
recognised as beingintegralto urgently scaling up climate action
and must continueto supportthe ParisAgreement temperature
goals. In quantifyingthe new goal, Parties are to take into account
the particular needs and priorities of developing countries, as well
assourcesof funding and the ability to track progress towards
achievingthe goal. Lessons should be taken from the current goal
of USD100 billion peryearandincorporated into the deliberations
onthenew goal. The co-chairs of the ad hoc work programme on
the new collective quantified goal on climate finance must publish
aworkplanfor2023 by March of nextyear, with Parties and
financialinstitutions to be consulted on the focus of the technical
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expertdialoguesto be held. Significantly, the broader community
willalso participatein the technical expertdialogues,including
multilateral development banks, the private sector, youth, civil
society and academia.

Ultimately, much work still remains to be donein mobilising
adequate climate financeanditisclearthatitisnotonly
developed country Parties who must pull their weight: the focusis
alsosquarely on multilateral development banks and private
finance.

6. WORKPROGRAMME FORURGENTLY SCALING UP
MITIGATION AMBITION AND IMPLEMENTATION

Following the decision at COP26 to establish awork programme
forurgently scaling up mitigation, ambition and implementation,
COP27 saw partiesunable to agree the structure of the work
programme: several developing countries held the view that the
principle of “common but differentiated responsibilities”
continuesto apply, and therefore developed countries should
shoulder more of the burdenin addressing climate change
mitigation ambition. Thisviewis evidentin the resulting CMA

decision, which specifies that outcomes of the work programme

willbe ‘non-prescriptive, non-punitive, facilitative, respectful of
national sovereignty and national circumstances’, and ‘will not
resultin new targetsorgoals’.

The CMAdecision also setsoutanumber of aspects of the work
programme, includingthatits scope should (amongother things)
spanallsectors (including energy, industrial processes,
agriculture, forestry and waste) and thatimplementation of the
programmeisto startimmediately and continue until 2030. At
leasttwo global dialoguesare to be held onthe programeach
year, with participation of Parties and non-Party stakeholders.

7. GLOBAL GOAL ON ADAPTATION

InParisin 2015, the CMA established a ‘global goal on adaptation’
forenhancingadaptive capacity, strengtheningresilience and
reducing vulnerability to climate change; subsequently, COP26
saw the launch of a two-year Glasgow-Sharm el-Sheikh work
programme to advance this goal.

By the conclusion of COP27,the CMA agreed to develop a
framework to guide achievement of the global goal and review of
overall progress, with the aim of adopting the framework at
COP28.Adaptationis necessarily context-specific, as countries
are affected by different climate impacts; as such, the framework
isintended to enable the accurate capture of diverse information
on progress. Thisframework will take into accounta number of
considerations, including the themes of water; food and
agriculture; cities, settlements and key infrastructure; health;
poverty and livelihoods; terrestrial and freshwater ecosystems;
and oceans and coastal ecosystems. The framework will also
consideran array of dimensions, includingimpact, vulnerability
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and risk assessment; planning; implementation; finance;
capacity-building; technology transfer;and monitoringand
evaluation. The CMAalsoinvited the subsidiary bodies to consider
outputs fromthe adaptation work programme as part of the first
Global Stocktake, which will conclude nextyear.

Thefirstworkshop forthe framework will be held by March 2023,
with four workshopsto be held intotal, the last just before COP28.
Asingleannualreportontheworkshopsisto be published three
weeks priorto COP28, with subsequentindividual summaries of
the workshopsto guide future workshops. Parties and observers
will be invited to share their views on the outcomes of the global
goalonadaptationand the work undertaken priorto COP28.The
IPCCisexpected toupdateitstechnical guidelinesforassessing
climate changeimpactsand adaptation, while the Adaptation
Committeeisto continueitsinformation-sharing practices with
the global goal on adaptation work progamme.

Outside of developments on the framework, commentators have
criticised the lack of progress made on adaptation. The cover
decision notes ‘with serious concern’ the existing gap between
current levels of adaptation and levels needed to respond to the
adverse effects of climate change and, among other things, urges
developed country Parties to ‘urgently and significantly’ scaleup
climate finance, technology transferand capacity-building for
adaptation, torespond to the needs of developing country
Parties. Indeed, the Glasgow Climate Pact, arising from COP26,
hadincluded a callfordeveloped country Parties to double
adaptation finance on 2019 levels by 2025. However, the COP27
decision on long-term climate finance does notinclude any
reference todoubling climate adaptation funding.

8. ARTICLE 6 MARKET AND NON-MARKET
APPROACHES

With respectto market and non-market mechanisms, progress
was made on anumber of technical aspects of the guidance and
rules, modalities and procedures forArticles6.2,6.4and 6.8 of the
Paris Agreement. However, many aspects have been put off for
furtherdiscussioninto 2023.

OnArticle6.2,the CMA agreed on various elements of the Article
6.2 registry, characteristics of internationally transferred
mitigation outcomes (ITMOs), requirements of the web-based
platform, reporting formats and elements of the technical expert
review process, including (see draft decision FCCC/PA/
CMA/2022/L.15):

+ elements of the registry that each participating country will be
required to have (or have access to) for tracking ITMOs;

+ requirements for ITMOs to be tagged with unique identifiers
that enable them to be traceable to the mitigation outcomes
they represent;

+ guidance in relation to the web-based centralised platform
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that will contain the international registry and ‘Article 6
database’, including requirements for the platform to store
templates for Parties to report on their Article 6.2 activities, as
required under the Article 6.2 Rules. The Parties agreed that
the Article 6 database must include an automatic process for
identifying inconsistences in information submitted by Parties
and notify the relevant Parties where such inconsistencies
arise;

+ outlines for participating Parties to use to prepare their
initial and biennial transparency reports (which parties are
encouraged, but not mandated, to use); and

+ aspects of the Article 6 technical expert review process,
including guiding principles for reviews, the types of
information which the experts will review, outlines for
expert review reports and requirements for the review
teams to provide recommended actions for participating
Parties to improve consistency in their Article 6 reporting.
Participating Parties will be able to designate information as
‘confidential’, in which case the review team must be careful
not to compromise the confidentiality of that information.
Commentators have raised concerns regarding the impacts
of these confidentiality concessions on the transparency
of Article 6.2 approaches. In particular, the confidentiality
provision is considered too broad, creating a significant
loophole that will obscure participating Parties’ compliance
and therefore their accountability. The Subsidiary Body for
Scientific and Technological Advice has been tasked with
developing modalities for reviewing confidential information
ahead for consideration by the CMA next year.

Arguably, more ssignificant Article 6.2 developments at COP27
took place outside of negotiations, with Switzerland and Ghana
authorising thefirst ever bilateral ITMO project underArticle 6.2.
This project will encourage low-methanerice production
techniquesin Ghana, with the resulting ITMOs flowing to
Switzerland.Vanuatu also unilaterally authorised an ITMO
project. Meanwhile, Singapore formalised three bilateral Article 6
agreements, with PNG, Ghana and Peru. Japan was also active on
Article 6 operationalisation, launching the Paris Agreement
Article 6 Implementation Partnership, which will facilitate

knowledge-sharing to help countries participatein Article 6
carbon market activities.

OnArticle 6.4,some progress was made on elaborating processes
fortransitioning CDM projectsto theArticle 6.4 mechanism and
therules of procedure of the Article 6.4 Supervisory Body were
adopted. Aside from these developments, however, many aspects
were deferred to 2023, including (amongother things) appropriate
processes for monitoringand reporting on removal activities
undertheArticle 6.4 mechanism,and whetherthe mechanism
should allow emission avoidance and conservation enhancement
activities (see draft decision FCCC/PA/CMA/2022/L.14).
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Onesignificant development was the separation of Article 6.4
emissions reduction units (A6.4ERs) into two different streams:
‘authorised’ A6.4ERs and ‘mitigation contribution’ A6.4ERs.
‘Authorised’ A6.4ERs are those authorised for use towards
achievement of NDCs or otherinternational mitigation purposes
(forexample, CORSIA). Conversely, ‘mitigation contribution’
A6.4ERs are not specified as authorized for use towards
achievementof NDCs or otherinternational mitigation purposes.
Instead, these A6.4ERs may be used (among other things) for
results-based climate finance, domestic mitigation pricing
schemesordomestic price-based measures forthe purpose of
contributing to the reduction of emission levelsin the host Party.
Commentators have raised concerns about the potential for
mitigation contribution A6.4ERs to be used by parties to offset
theirown emissions, which may create risks of double claiming
and corporate greenwashing of net zero pledges. In negotiations,
partiesdisagreed asto whetherthe Article 6.4 mechanism
registry should specify what non-authorised (i.e. contribution
mitigation) A6.4ERs are, theirusesand the processforissuing
them.

Astotheimpactofthese carbon market developments, some
commentators believe that ‘good, if notideal’ progresshasbeen
madein providing therules for operationalising Article 6 markets,
which willallow some ongoinginvestmentin projects while
furtherrulesare developed.

OnArticle6.8,the CMA agreed to various specifications for the
UNFCCCweb-based platform for non-market approaches. The
platformisoneaspect of the work programme for the ‘Glasgow
Committee on Non-market Approaches’ decided upon at COP26.
Its purposeisto provide a place for Parties to exchange
information on non-market approachesandto support
opportunities for participating Parties to identify, develop and
implementthese approaches. At COP27,the Parties agreed on
varioustypes ofinformation that Parties can submitto the
platform,amongotherthings (see draft decision FCCC/PA/
CMA/2022/L.13). The CMA also agreed to a phased schedule for
the Glasgow Committee on Non-market Approachesto continue
implementingthe work programme activities agreed last year.
Phase 1 (from 2023 to 2024) will focus onidentifying and framing
allrelevant elements of the work programme activitiesand
operationalisingthe web-based platform. Subsequently, Phase 2
(from 2025 t02026) will focus on fullimplementation of the
Committee’swork program.

9. AUSTRALIA’S PARTICIPATION

Aswe noted in our pre-COP primer, this was the first COP since the
Federal Government legislated Australia’supdated 2030 and 2050
decarbonisation targetsand, as was expected, there was avery
positive step changein Australia’s level of engagement at the
conference, bothinside and outside of the negotiation rooms.

G' ‘ GTLAW.COM.AU

Significantly, atthe start of the COP, the Federal Government
announced thatAustralia will bid to host COP31in 2026, in
partnership with Pacific nations, as part of efforts to enhance
internationalengagementon climate change and energy,and to
collaborate on climate action with our Pacific neighbours.
Commentators have welcomed the announcement, however they
have emphasised the need for the bid to be accompanied by real
actioninAustraliatoincreaseits supportfor Pacific climate
action,includingin respectof climate finance.

Once the conference was underway, the Australian Pavilion was
used asaspacetostrengtheninternational partnerships,
includinginthe Pacific,and to demonstrate Australia’s plans to
becomealeaderinrenewable energy. The Pavilion hosted arange
of eventsin collaboration with the publicand private sectors, First
Nations Australians and civil society. Events centred around
Pacific climate priorities, theimportance of First Nations Peoples’
perspectiveson climate change, therole of nature-based climate
solutionsand how to unlock finance for these solutions. The
Pavilion also saw a number of discussions on renewable energy
and finance, includingthe Clean Energy Council with respect to
opportunities for Australia’s offshore wind sector,and the
Australian Renewable Energy Agency addressing Australia’s
potentialtobecome agloballeaderin green hydrogen.

Crucially, the Pavilion offered (unofficially) the best coffee at the
COP, with over 6,500 coffees delivered to delegates over the
course of the conference.

In hisstatement at the COP27 High Level Segment last week,
Minister for Climate Change and Energy Chris Bowen MP
reaffirmed Australia’s commitmentto ambitious and necessary
change,and pledged tobea‘strongand constructive partner’in
drivingwhat Minister Bowen said mustbe aninclusive climate
agenda. Minister Bowen used the speech to highlight Australia’s
supportforclimateresiliencein the Pacificand to call for
multilateral development banksto step up theirworkon
supporting developing countries to respond to climate change.
Whistvery well received internationally, some domestic
commentators have highlighted the need for Australia’s actions at
home to match this more ambitious rhetoricand we can expect
theretobeclose scrutiny of the Governmentasit continues to
deployitssector-focused decarbonisation policies over coming
months, including the Rewiring the Nation fund, electric vehicle
tax cutsand Safeguard Mechanism reforms (among others).

Havingsetthe tone by signing up to the Global Methane Pledge
justdays before COP27 commenced, the Government committed
to, or co-founded, anumber of further decarbonisation and
climateresilience-focused initiatives over the course of the
conference across multiple sectors, including:

+ (Public service) the International Net Zero Government
Initiative, which commits governments to achieve net zero
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emissions across their operations by 2030 and will span all
aspects of the Australian Public Service, except for defence and
national security;

+ (Energy) the Global Offshore Wind Alliance, which aims to
establish at least 380GW of offshore wind capacity by 2030;

+ (Forests and biodiversity) the Forests and Climate Leaders
Partnership (of which Australia is a founding member), which
seeks to halt and reverse forest loss and land degradation
by 2030 whilst preserving sustainable development, and
the International Mangrove Alliance for Climate, which aims
to increase the conservation and restoration of mangrove
ecosystems to act as carbon sinks;

+ (Agriculture) the Glasgow Breakthrough Agenda on Agriculture,
which aims to mainstream climate resilient and sustainable
agriculture globally by 2030; and

+ (Oceans) the Ocean Conservation Pledge, which calls on
countries to conserve 30% of their ocean jurisdiction by
2030, and the Green Shipping Challenge, which encourages
decarbonisation in the shipping industry.

While it remainsto be seen how these initiatives will translate into
domesticlaw and policy over coming months, businessesin these
sectors should watch developments closely for opportunities to
engage with Government measures operationalising these
initiatives.

10. OPPORTUNITIES AND RESPONSIBILITIES FOR
BUSINESSES EMERGE

Therole of businessand other non-state actors proved tobea
focal pointof the conference. Importantly, the COP27 cover
decision explicitly welcomes the recommendations of the United
Nations’ High-Level Expert Group onthe Net Zero Emissions
Commitments of Non-State Entities (Expert Group), which are
designed to enhancetransparency and accountability of climate
pledges of businesses, investors, cities and regions. The Expert
Group’srecommendations have been broadly well-received,
particularly given theincreasing prevalence of net-zero pledges
amongnon-stateactorsand rising concerns about greenwashing.

Amongotherthings, the Expert Group hasrecommended the use
of high integrity carbon creditsin voluntary markets for beyond
value chain mitigation and has warned against non-state actors
countingthese credits toward theirinterim emissions reduction
targets, a position supported by the Carbon Market Institute
(cmMI).

COP27 also saw the Australian branch of the Business Council for
Sustainable Development (BCSDA) releaseits ‘Triple A+: The
Business Rolein Accelerating Australia’s Climate Recovery:
Ambition, Action, Accountability’ report. Thereport mapsouta
setofinterventionsaimed atadvancing theinternational climate
change agenda overthe nextfive years through combining
business leadership with government collaboration, and calls for
both business leaders and policymakers to take immediate
actions before COP28 nextyear.
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Priority actionssetoutinthereportaimedatenhancing
decarbonisation ambitioninclude (amongother things)
improving the credibility of corporate emissions reductions
targets;facilitating widespread carbon pricing through
partnering with the private sector;and embracing ‘natural
climate solutions’. Thereportalso calls forimproved business
accountability in the leadup to COP28, through supporting the
International Sustainability Standards Board (ISSB) standards,
currently under development, asamandatory global baseline for
climate reporting; establishinga strong foundation foracarbon
accounting system;and developing a mechanismto link
corporate datawith national emissionsreduction progress
reports. Thereportalsoidentifies specific priorities across the
electricity, transport, agriculture, resources, industrialand built
environmentsectors,aimed at enabling Australia to goto COP28
with greaterambition.

11.WHERETO NEXT?

Asthe global community continues to digest the outcomes of
COP27,and what it means for climate action going forward, there
isone clear message that has emerged from Sharm-el Sheikh: that
immediate and ambitious action by both governmentand
businessesacrossall sectorsis urgently requiredifthe 1.5°C goal
istoremaininsight.
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SHIFTING THE FOCUS OF
ECONOMIC REGULATION
IN AUSTRALIA’S ENERGY
NETWORKS

25/02/2022

Traditional frameworks foreconomic regulation of energy networks and pipelines are
being fundamentally challenged by the transition to low carbon (or zero carbon)
technologies.

Acentral objective of these regulatory schemes has been (and remains) the promotion of
economic efficiency. Both the National Electricity Law and the National Gas Law seek to
promote efficientinvestmentin, and efficient operation and use of, energy services for
thelongterminterests of consumers.

In pursuitof this objective, regulators have generally focused on encouraging efficient
utilisation of existinginfrastructure, as well as creating incentives for efficientinvestment
inrenewaland augmentation works required to maintain reliable and secure energy
supply. Inthis context, greater use of energy services - including both natural gasand
electricity services - has generally been seen as a positive. Increased use generally leads
to more efficient utilisation of existing capacity, which in turn means lower energy prices
forconsumers.

Decarbonisation objectives have not featured prominently in instruments of economic
regulation. When the National Electricity Law and the National Gas Law refer to the “long
term interests of consumers” they speak of consumer interests with respect to price,
quality, safety, reliability and security of supply. Thus, the statutory objectivesaddress
two limbs ofthe energy trilemma, but are silent on the third limb - thereis no reference to
decarbonisation or other environmental goals which might beimportantto consumers.
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EVOLUTION OR REVOLUTION IN AUSTRALIA'S
ENERGY LAWS?

Despite the absence of explicit decarbonisation objectivesin our
nationalenergy laws, incremental changes continue to be made
totheelectricity and gas regulatory frameworks with these
objectives squarelyin mind.

Some examples of this evolutionary trend include:

1. Energy Ministers have recently agreed to make changes to the
National Gas Law, National Energy Retail Law and subordinate
instruments to bring hydrogen and other renewable gas blends
within the ambit of the national regulatory framework. These
will potentially include changes to the technical definitions of
key terms such as ‘natural gas’.

2. Over the past five years, a number of changes have been made
to the transmission network planning framework (Chapter
5 of the National Electricity Rules) aimed at facilitating the
development of transmission infrastructure required to
support the energy system transition. Chapter 5 now includes
a separate investment test process for “actionable ISP
projects”, which are projects identified in AEMO’s Integrated
System Plan as forming part of the “optimal development
path” for the system transition.

3. Individual states have also introduced their own schemes
to prioritise the development of infrastructure to support
renewable energy zones. In some cases (NSW being one
example) these schemes allow for explicit carveouts from the
national regulatory framework for infrastructure within the
designated zones(For example, regulations under section 41
of the Electricity Infrastructure Investment Act 2020 (NSW)
may modify the application of, or disapply, a provision of the
National Electricity Law or the National Electricity Rules to the
extent reasonably necessary to achieve the objects of the Act
and to enable a network operator to carry out a REZ network
infrastructure project).

4. At the distribution level, various modifications have been
made to the tariff rules and incentive frameworks, aimed at
facilitating integration of (and providing appropriate charging
mechanisms for) distributed energy resources such as rooftop
solar.

However more fundamental questions are now being asked about
the objectives of economicregulation,and whether these may
comeinto conflict with decarbonisation policy.

Inarecent paperfocused on gas pipeline regulation, the
Australian Energy Regulator (AER) asks whether decarbonisation
policiesaimed at reducing gas usage could soon comeinto
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conflict with the objectives of the national gas regulatory
framework, which encourages more gas consumption to promote
efficient utilisation of the gas network and to lower the prices paid
by gasconsumers.

The potential for conflictis most obviousand acutein the case of
the gas pipeline regulatory framework, which applies to both
transmission pipelines and distribution infrastructure. Whilein
time some pipelineinfrastructure may be putto other uses-such
astransporting hydrogen -intheneartermithasno alternative
use. Thismeansthatreducing gas usage in pursuit of
decarbonisation objectivesis likely to meanincreasing prices for
use of thisinfrastructure, the cost of whichis largely fixed.

Inthe case of electricity, decarbonisation objectives can be
achieved through changesto the fuel mix rather than necessarily
reducingusage. Indeed, we may see usage of electricity networks
increasingas more sectors of the economy are electrified,
particularly transport. However even changes to the fuel mix - as
wellas changesto the profile of usage - are likely to alter the
economics of electricity networks, particularly if thiscomes with
greaterdecentralisation and more usage moving behind the
meter.

REVISITING THE REGULATORY COMPACT

The long-term regulatory compact with owners of essential
network infrastructure has provided a degree of stability and
certainty around recovery of long-lived sunk investments, in
exchangeforrelatively low rates of return. Forsolongasusage
hasremained stable (or has been growing), regulators have been
able to maintain this compact with investors while also ensuring
affordability for consumers.

However the prospect of declining usage creates challenges for
regulatorsin maintaining this regulatory compact. Regulatorsare
likely to becomeincreasingly concerned aboutincreasing prices if
usage patternscontinueto change. Atone extreme, thereisthe
prospect of a‘last customer problem’ emerging for some network
and pipeline assets.

Fromthe perspective ofinvestors and assetowners, a
combination of changing usage patternsand uncertainty around
the futureregulatory framework creates heightened risk around
new investment. Thisinitself creates challengesforthe energy
market transition. Perceptionsofincreasedrisk are likely to place
upward pressure onrequired rates of return, and may lead to
necessary investmentbeing delayed orabandoned.

The debate about how to resolve these challenges hasreally only
justbegun. The Information Paperreleased by the AERin
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Novemberisastepintherightdirection. The AER hassquarely
acknowledged the challengesfacing the gas pipelineregulatory
framework and canvassed a range of thorny questions which will
needtobeaddressed. However, forthe moment, the AER has left
many of these questions about the future direction of economic
regulation unanswered.

The good newsisthatthe energy sectorisnotthefirsttoface
thesetypesofregulatory challenges. Lessons can be drawn from
othersectorsthat have faced similardisruptions, albeiton a
different scale and from different sources. Forexample, in the
telecommunications sector, regulators have been forced to
grapple with theimplications of declining usage of legacy network
infrastructure as services have migrated to next generation
networks.

Akey questioniswhetherregulatorsinthe energy sectorcan
continueto navigate these challenges within existing legal
frameworks, or with onlyincremental changesto those
frameworks. To date, ourregulatorsand policy-makers have
focused largely on adaptation. Howeverthere are somesignsthat
abroaderregulatory revolution may be brewing.
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THE INFRASTRUCTURE

SPEND CONTINUES

- OVERVIEW OF
INFRASTRUCTURE
MEASURES IN FEDERAL
BUDGET 2022-2023

29/03/2022

Notwithstandingthe scale of the forecast Budget deficit, the Australian Government
remains committed to significant spending oninfrastructure and other reforms relevant
toinfrastructure.

OVERVIEW OF THE ECONOMY
The Budget Papers note that:

the Australian economy has proved remarkably resilient to the ongoing impacts of the
pandemic;

a strong economic recovery is underway, notwithstanding the pandemic and new
shocks, such as the recent floods in Queensland and New South Wales and the Russian
invasion of Ukraine;

economic growth forecasts have been revised upwards, driven by stronger-than-
expected momentum in the labour market and consumer spending. Real GDP is
expected to grow by 4.25% in 2021-22, 3.5% in 2022-23 and 2.5% in 2023-24;

the unemployment rate reached 4% and the participation rate reached a record high
of 66.4% in February 2022. The continued recovery in economic activity is expected
to see the unemployment rate reach 3.75% in the September quarter of 2022, nearly 3
percentage points below the Budget forecast from 2 years ago and the lowest level in
close to 50 years;

Australia has been affected by global inflationary pressures such as elevated oil prices
and supply chain disruptions, but domestic inflationary pressures are more moderate
than in a number of other advanced economies. Headline inflation in Australia picked
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up in 2021 to be 3.5% to the December quarter. Australia’s
inflation is expected to moderate from 4.25% in 2021-22 to 3%
in 2022-23 and 2.75% in 2023-24; and

+ recent strength in the price of Australia’s key export
commodities, will see Australia’s terms of trade reach a record
high in 2021-22. This will support strong profitability in the
mining and agricultural sectors, with some positive flow
through to the broader economy.

INFRASTRUCTURE SPENDING
Thefocusofthe “hard” infrastructure spend in this Budgetis:

+ for States and Territories - A$17.9 billion of priority road
and rail infrastructure as part of the A$120 billion 10-year
infrastructure investment pipeline;

+ for regional Australia - targeted stimulus (spread across
Northern Territory, Western Australia, Queensland and NSW)
including AS7.1 billion for transformative infrastructure
projects in 4 four regions identified as growth centres;

+ regional communications upgrade initiatives;
+ the national water grid; and
+ developing a circular waste economy.

Interestingly, the Budget alsoincludes funding:

+ to supportincreased private sector investment in low
emissions technologies including hydrogen, the continued
development of a hydrogen Guarantee of Origin scheme,
and the development of a Biodiversity Stewardship Trading
Platform to support farmers to undertake biodiversity
activities ahead of the introduction of a voluntary biodiversity
stewardship market;

+ to support more investment in affordable and reliable power,
including the development of community microgrid projects in
regional and rural Australia;

+ to accelerate the development of priority gas infrastructure
projects consistent with the Future Gas Infrastructure
Investment Framework and support investment in carbon
capture and storage pipeline infrastructure; and

+ funding to progress negotiations with the states and territories
on bilateral agreements for single touch environmental
approvals and remove duplication by accrediting states and
territories to carry out environmental assessment and grant
approvals for Commonwealth matters.

Asummary of majorinitiativesis setout below.

STATEAND TERRITORY INFRASTRUCTURE
COMMITMENTS

New South Wales

AS$3.3billion from 2021-22 to fund priority road and rail projectsin
New South Wales.
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Increasesthe Government’s total commitmentto transport
infrastructurein New South Walesto $48.5 billion since 2013-14.

Fundingincludes:

+ AS$1.0 billion for the Sydney to Newcastle - Tuggerah to Wyong
Faster Rail Upgrade;

+ A$352.0 million for the Milton Ulladulla Bypass;

+ A$336.0 million for the Pacific Highway, Wyong Town Centre;

+ A$300.0 million for Grade Separating Road Interfaces;

+ A$264.0 million for the Newell Highway Heavy Duty Pavement
Upgrades - North Moree;

+ A$232.5 million for Mulgoa Road Stage 2 - Glenmore Parkway
to Jeanette Street, Stage 5A Blaikie Road to Jamison Road and
Stage 5B Jamison Road to Union Road;

+ A$100.0 million for the Southern Connector Road, Jindabyne;
+ AS$95.6 million for Picton Bypass and Picton Road - Planning;

+ AS$77.5 million for Sydney Metro - Western Sydney Airport -
Stage 2 Business Case;

+ AS$75.0 million for the Wakehurst Parkway;

+ AS$65.0 million for the Hume Highway Intersection Upgrade, M5
Motorway - Moorebank Avenue;

+ AS$51.2 million for the Central Coast Highway - Tumbi Road
Intersection Upgrade;

+ AS$30.0 million for the Tenterfield to Newcastle Corridor
Upgrade;

+ AS$25.0 million for Richmond Road Stage 1 - Elara Boulevard to
Heritage Road, Marsden Park.

Buildsonthe2021-22 MYEFO measure titled Infrastructure
Investment and the 2021-22 Budget measure titled Infrastructure
Investment - New South Wales.

Victoria

A$3.4billion from 2021-22 to fund priority road and rail projectsin
Victoria.

Increases the Government’s total commitmentto transport
infrastructurein VictoriatoA$35.5 billion since 2013-14.

Fundingincludes:

+ AS$1.2 billion for delivery of the Beveridge Interstate Freight
Terminal;

+ A$920.0 million for the Outer Metropolitan Ring Rail South;

+ AS$740.0 million for the delivery of the Western Interstate
Freight Terminal;

+ AS$280.0 million for the Beveridge Interstate Freight Terminal
road connections, including Camerons Lane;

+ AS$109.5 million for the Mickleham Road Upgrade;
+ AS$45.0 million for Ballarat to Ouyen Corridor Upgrade;
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+

A$23.1 million for the Canterbury Road Upgrade.

Builds onthe 2021-22 MYEFO measure titled Infrastructure
Investment and the 2021-22 Budget measure titled Infrastructure
Investment - Victoria.

Queensland

AS$3.3billionfrom 2021-22 to fund priority road and rail
infrastructure projectsin Queensland.

Increasesthe Government’s total commitmentto transport
infrastructurein Queensland to over A$35.9 billion since 2013-14.

Fundingincludes:

+

AS$1.6 billion for the Brisbane to the Sunshine Coast -
Beerwah-Maroochydore Rail Extension;

AS$1.1 billion for the Brisbane to the Gold Coast -
Kuraby-Beenleigh Faster Rail Upgrade;

A$190.0 million for the Mount Isa to Rockhampton Corridor
Upgrade;

AS$114.4 million for the Tennant Creek to Townsville Corridor
Upgrade

AS$68.5 million for the Cooktown to Weipa Corridor Upgrade
AS$36.2 million for the Wyaga Creek Flood Improvement Project

A$31.6 million for the Cairns to Northern Territory Border
Corridor Upgrade

A$27.2 million for Bruce Highway Upgrade - Business Cases,
including Anzac Avenue to Uhlmann Road, Buchanan Road
to Caboolture Bribie Island Road, and Uhlmann Road to
Buchanan Road

A$22.5 million for the Brisbane Olympic and Paralympic Games
2032 - Business Case Development

A$19.1 million for the Townsville to Roma Corridor Upgrade

A$14.4 million for the Phillips Creek Bridge Replacement
Project

A$11.0 million for the Coomera Connector Future Stages
Business Case.

Thisisinadditionto funding provided to Queensland through the
measuretitled Infrastructure Investment.

Buildsonthe2021-22 MYEFO measure titled Infrastructure
Investment and the 2021-22 Budget measure titled Infrastructure
Investment - Queensland.

Western Australia

AS1.7 billion over from 2021-22 to fund priority road and rail
projectsin Western Australia.

Increasesthe Government’s total commitmentto transport
infrastructure in Western Australia to A$20.2 billion since 2013-14.

Fundingincludes:
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+

A$441.2 million for the METRONET, including the
Thornlie-Cockburn Link, High Capacity Signalling, Morrison
Road Level Crossing Removal and the Yanchep Rail Extension
projects;

A$320.0 million for Stages 2 and 3 of the Bunbury Outer Ring
Road;

A$200.0 million for Stage 3 of the Tonkin Highway Extension;

A$178.0 million for Stages 1 and 2 of the Pinjarra Heavy
Haulage Deviation;

A$145.0 million for the Thomas Road Dual Carriageway, South
Western Highway to Tonkin Highway and the Interchange at
Tonkin Highway;

A$140.0 million for Regional Road Safety Upgrades;

A$50.0 million for the Tonkin Highway - North Ellenbrook
Interchange;

A$48.0 million for Moorine Rock to Mount Holland Road
Upgrades;

A$40.0 million for Newman to Katherine Corridor Upgrade -
Great Northern Highway Upgrade - Newman to Port Headland
Overtaking Lanes;

A$25.0 million for the Fremantle Traffic Bridge - Swan River
Crossing;

A$25.0 million for the Perth CBD Transport Plan - Causeway
Bridge;

A$22.4 million for the Mid-West Secondary Freight Network.

Thisisin addition to funding provided to Western Australia
through the measure titled Infrastructure Investment.

Buildsonthe 2021-22 MYEFO measuretitled Infrastructure
Investmentand the2021-22 Budget measure titled Infrastructure
Investment - Western Australia.

South Australia

AS$2.8billion from 2021-22 to fund priority road projectsin South
Australia.

Increasesthe Government’s total commitmentto transport
infrastructurein South Australiato A$13.7 billion since 2013-14.

Fundingincludes:

+

AS$2.3 billion for the North-South Corridor - Darlington to
Anzac Highway;

A$200.0 million for Marion Road - Anzac Highway to Cross
Road;

A$120.0 million for the Adelaide Hills Productivity and Road
Safety Package;

A$60.0 million for South East Freeway Managed Motorways -
Stage 2;

A$60.0 million for Targeted Investments to Improve National
Supply Chain Resilience;
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+ A$50.0 million for the Rural Roads Package including the
Horrocks Highway Corridor and Safety Package;

+ AS$20.0 million for the Marion Road and Sir Donald Bradman
Drive Intersection Upgrade;

+ AS$16.2 million for the Port Augusta to Perth Corridor Upgrade;
+ AS$16.0 million for the Main South Road Productivity Package;
+ A$9.6 million for the South Eastern Freeway Safety Upgrade.

Buildsonthe 2021-22 MYEFO measure titled Infrastructure
Investmentand the 2021-22 Budget measure titled Infrastructure
Investment - South Australia.

Tasmania

AS$639.9 million from 2022-23 to fund priority road and rail
projectsin Tasmania

Increasesthe Government’s total commitmentto transport
infrastructurein Tasmania to over A$4.5 billion since 2013-14.

Fundingincludes:
+ AS$336.0 million for the Tasmanian Roads Package - Northern
Roads Package - Stage 2;

+ A$100.0 million for Great Eastern Drive Tourism Support -
Additional Packages;

+ A$96.0 million for the Tasmanian Freight Rail Revitalisation
Program - Tranche 4;

+ A$56.0 million for the Tasmanian Roads Package - Tasman
Highway Sideling Upgrade - Stage 2;

+ A$24.0 million for the Bell Bay Line - reconnection to the Bell
Bay Wharf;

+ AS$14.4 million for the Melba Line Bulk Minerals Rail Hub;

+ A$13.5 million for the Hobart - Northern Transit Corridor
Solution.

Builds onthe 2021-22 MYEFO measuretitled Infrastructure
Investment and the 2021-22 Budget measure titled Infrastructure
Investment - Tasmania.

Northern Territory

AS$237.0 million from 2022-23 to fund priority road projectsin the
Northern Territory

Increasesthe Government’s total commitmentto transport
infrastructureinthe Northern Territory to A$3.7 billion since
2013-14.

Fundingincludes:

+ AS$132.0 million for Central Australian Tourism Roads;

+ A$55.0 million for the Tiger Brennan Drive and Berrimah Road
Intersection Upgrade;

+ A$50.0 million for Alice Springs to Halls Creek Corridor
Upgrade.
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Thisisinaddition to funding provided tothe Northern Territory
through the measure titled Infrastructure Investment.

Buildsonthe2021-22 Budget measuretitled Infrastructure
Investment - Northern Territory.

Australian Capital Territory

AS$51.0 million from 2022-23 to fund priority road projectsin the
Australian Capital Territory.

Increasesthe Government’s total commitmentto transport
infrastructurein the Australian Capital Territory to over A$1.3
billionsince 2013-14.

Fundingincludes:

+ A$46.7 million for the Athllon Drive Duplication;

+ AS$2.8 million for Kent Street and Novar Street Intersection
Upgrades;

+ AS$1.5 million for the Inner Canberra Corridor Planning
Package.

Buildsonthe2021-22 MYEFO measure titled Infrastructure
Investment and the 2021-22 Budget measure titled Infrastructure
Investment - Australian Capital Territory.

REGIONAL INFRASTRUCTURE INITIATIVES

Regional stimulus

AST.1billion over 11yearsfrom2022-23 to supportexisting
programsand provide stimulus to the economies of four key
regional hubs acrossAustralia.

Thefourregionsare:

+ Northern Territory: Funding for infrastructure projects that
support the manufacturing industry, promote the onshore
processing of critical minerals and to strengthen the region’s
position as an industrial and renewable energy hub;

+ North and Central Queensland: Funding for investment in
water infrastructure and supply chain projects that promote
water security and open up agriculture and industry growth
opportunities;

+ Pilbara region (Western Australia): Funding for infrastructure
projects that support the mining, mineral processing and
manufacturing sectors and accelerate growth in the hydrogen
and renewable energy industries;

+ Hunter region (New South Wales): to fund transport
infrastructure projects that will improve supply chain
efficiencies and help diversify the economy, building on the
region’s existing strengths and facilitating the development of
new industries.

Investmentwill be targeted at strategicinfrastructure projects
thatdrive economicand jobs growthin existingand emerging
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industries. Program funding will focus on connecting
infrastructure and developing supply chains to ensure long-term
economicand nationalsecurity.

Priority regional infrastructure initiatives

AS1.5billion over 10 years from 2021-22 to fund priority
infrastructure projects across Australia.

Fundingincludes:

+ A$678.0 million in additional funding for the Outback Way in
the Northern Territory, Queensland and Western Australia;

+ A$385.4 million in additional funding for the Northern Australia
Roads Program;

+ A$180.1 million to establish the Regional Australia Level
Crossing Safety Program and support activities under the
National Railway Level Crossing Safety Strategy to improve
level crossing safety in regional Australia;

+ A$150.0 million for the Inland Rail Interface Improvement
Program;

+ A$40.0 million in additional funding for the Bridges Renewal
Program;

+ A$6.5 million for the Australian Automobile Association to
conduct on-road emissions testing of light vehicles

+ AS$6.0 million for the Amy Gillett Foundation Program to
improve road safety for cyclists.

Builds onthe2021-22 MYEFO measuretitled Infrastructure
Investment.

South East Queensland City Deal

AS$680.6 million over 11 years from 2022-23 to support projects
underthe South East Queensland (SEQ) City Deal that enhance
transportanddigitalinfrastructureto deliver a better connected
region, create jobsand improve liveability in the SEQ region.
Projectapprovals are dependenton agreements with the
Queensland State Governmentand applicable councils. Australia
Governmentfundingincludestransport, waste and recycling,
housing, liveability, pedestrianinfrastructure, digital
connectivity and innovation projects.

Albury-Wodonga Regional Deal

An additional A$83.2 million over 5 years from 2022-23 to support
projectsundertheAlbury Wodonga Regional Deal to unlock
economic benefitsand opportunitiesintheregion

Northern Australia Infrastructure Fund

AfurtherAS$2.0billion will be provided to the Northern Australia
Infrastructure Facility (NAIF) to finance criticalinfrastructure
projectsthatdrive economic developmentand investmentin
Northern Australia. This brings total Commonwealth funding for
the NAIFto A$7.0 billion.
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The Governmentwill also expand the NAIF’s geographic
boundariesto enableit to provide financing to the Indian Ocean
Territories of ChristmasIsland and the Cocos (Keeling) Islands.

WATER INFRASTRUCTURE INITIATIVES

National Water Grid Funding

AS$6.9 billion from 2021-22 to expand the investment in nationally
significant, transformational waterinfrastructure projectsto
assistin developingregional communities.

Fundingincludes:

+ AS$5.4 billion for Hells Gates Dam, Queensland

+ A$600.0 million for Paradise Dam Improvement, Queensland

+ A$433.0 million for Dungowan Dam and Pipeline, New South
Wales

+ A$300.6 million for the Darwin Region Water Supply
Infrastructure Program - Stage 1, Northern Territory

+ AS$126.5 million for Emu Swamp Dam and Pipeline,
Queensland

+ A$13.7 million for the Don Irrigation Scheme, Tasmania

+ A$7.1 million for the Adelaide River Catchment Water
Allocation Plan, Northern Territory

+ AS$5.0 million for the Northern Water Supply Business Case,
South Australia

+ AS$0.8 million for the Collie to Coast Business Case, Western
Australia

+ AS$0.5 million for the McLaren Vale Irrigation Water Security
Business Case, South Australia.

Costsofthe measure will be partially met from unallocated funds
within the National Water Grid Fund.

Increases thetotal funding provided for the National Water Grid
FundtoA$8.9billion.

Builds onthe 2021-22 MYEFO measure titled National Water Grid
Fund - projectfundingand the 2021-22 Budget measure titled
National Water Grid - new projects.

Water —the Murray-Darling Basin

AfurtherA$139.9 million over 3 years from 2021-22 to continue
investments to achieve a sustainable Murray-Darling Basin (Basin)
byimprovingriver health, enhancing environmental water
outcomes and stimulating economic activity in Basin
communities.

Fundingincludes:

+ A$97.0 million over 2 years from 2022-23 for community-driven
infrastructure projects to improve river health, promote
agricultural productivity, and support adaptation to changing
water demands;
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+ A$35.1 million over 3 years from 2021-22 to better deliver
environmental water to high value ecosystems in the
Edward-Wakool region;

+ AS$3.2 million over 2 years from 2022-23 to improve water
compliance, through the Office of the Inspector General for
Water Compliance field officers network; and

+ A$2.1 million in 2022-23 to deliver the water market reform
roadmap to improve governance and integrity of Basin water
markets, and market information, in response to the ACCC’s
Murray-Darling Basin Water Markets inquiry.

Builds onthe 2021-22 MYEFO measure titled Murray-Darling Basin
-improvinginfrastructure and environmental outcomesand the

2021-22 Budget measure titled Murray-Darling Basin - managing

water resources.

North Queensland Water Infrastructure Authority

AS11.6 millionover5yearsfrom2022-23 to continue to fund the
North Queensland Water Infrastructure Authority and expand its
remitto supportthe developmentand delivery of water
infrastructurein North Queensland.

Energy and Emissions Reduction

AfurtherA$446.1 million over5yearsfrom 2021-22 toincrease
energy security, maintain affordable and reliable power for
households and businesses and reduce the cost of deploying low
emissionstechnologies, consistent with Australia’s Long Term
Emissions Reduction Plan.

Fundingincludes:

+ A$247.1 million over 5 years from 2021-22 (and A$0.3 million
per year ongoing) to support increased private sector
investment in low emissions technologies including hydrogen,
the continued development of a hydrogen Guarantee of Origin
scheme, and the development of a Biodiversity Stewardship
Trading Platform to support farmers to undertake biodiversity
activities ahead of the introduction of a voluntary biodiversity
stewardship market;

+ A$148.6 million over 5 years from 2022-23 to support more
investment in affordable and reliable power, including the
development of community microgrid projects in regional and
rural Australia; and

+ A$50.3 million over 2 years from 2022-23 to accelerate the
development of priority gas infrastructure projects consistent
with the Future Gas Infrastructure Investment Framework and
support investment in carbon capture and storage pipeline
infrastructure.

To support market confidence, the Clean Energy Regulator will
streamline the process for existing Emissions Reduction Fund
(ERF) fixed delivery contract holders seeking to take advantage of
highervoluntary private market prices, with no change to the
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quantum of funding available under the Emissions Reduction
Fund or Climate Solutions Fund.

The Governmentwillalso release Australian crude oil stocks held
inthe United States Strategic Petroleum Reserveinresponsetoan
International Energy Agency declared collective action, and seek
toreplenish storage of refined products (petrol, diesel and jet
fuel) and purchase replacement oil stocks at a later date.

Circular waste economy

AS$83.1 million over5years from 2022-23 to support the
transformation of Australia’s waste and recycling sectorand
expedite Australia’s transition to a more circular waste economy.

Fundingincludes:

+ AS$60.4 million over 4 years from 2022-23 to boost Australia’s
plastics recycling capabilities through state-of-the-art
technologies and advanced recycling solutions for problematic
plastics under the Recycling Modernisation Fund;

+ AS$18.2 million over 5 years from 2021-22 to develop and
promote a ‘ReMade in Australia’ brand and certification
scheme that supports Australians to buy quality,
locally-recycled products; and

+ A$4.4 million over 2 years from 2022-23 to support the
delivery of the Government’s waste export ban by reducing
licence assessment timeframes and helping industry to meet
regulatory requirements.

Large Vessel Infrastructure and Submarine Basing

AS$4.3billionto deliver Western Australia’s first large-vesseldry
berth, which will supportthe construction and sustainment of
navalvesselsinAustraliaand supporta stronger commercial
shipbuilding and sustainmentindustry in Western Australia.

Othermeasuresinclude:

+ acommitment to build a new submarine base on the east
coast of Australia to support Australia’s future nuclear-powered
submarines and has identified Brisbane, Newcastle and Port
Kembla as the preferred sites. The Department of Defence will
engage with state and local governments to determine the
optimal site, informed by the work of the Nuclear-Powered
Submarine Taskforce; and

+ Steps are being taken to secure additional land in Adelaide on
which to build the Nuclear-Powered Submarine Construction
Yard, in particular land adjacent to the existing Osborne North
Shipyard.

Airportinitiatives
Thereareaseriesof measuresrelevanttoairportsincluding:

+ an additional A$25.2 million over 2 years from 2022-23
to maintain appropriate oversight and environmental

G' ‘ GTLAW.COM.AU



management at Commonwealth leased airports to ensure
compliance with airport building control and environmental
regulations. Funding includes A$16.3 million over 2 years from
2022-23 to support airport building control services, including
during peak construction at Western Sydney Airport and
A$8.9 million over 2 years from 2022-23 to continue to support
airport compliance with environmental standards; and

+ an additional A$543.5 million over 2 years from 2021-22
to continue to support the aviation sector as part of the
Government’s response to the sector’s recovery from the
COVID-19 pandemic. This will continue essential services to
regional communities and other operations across the sector.
Funding includes:

+ A$495.0 million in 2022-23 as an equity investment to
Airservices Australia to continue to provide critical air
navigation, air traffic control, aviation, and fire and rescue
services at major Australian airports;

+ A$28.5 million over 2 years from 2021-22 to extend the
Regional Airports Screening Infrastructure program to assist
regional airports to meet the costs of mandatory security
screening requirements until 31 December 2022;

+ A$20.0 million in 2021-22 to support the Civil Aviation Safety
Authority’s critical safety regulatory functions and services for
the aviation industry; and

+ extending the Regional Airline Network Support program to 30
June 2022 to ensure regional communities continue to receive
essential air services.

Telecommunications

AS1.3billion over6years from 2021-22 to improve regional
telecommunications, including through providing greater mobile
coverage and targeted solutions to addressissues such as mobile
congestion. Thisinitiativeis partof the Government’sresponse to
the 2021 Regional Telecommunications Review.

Fundingincludes:

+ A$811.8 million over 5 years from 2022-23 to the Department
of Infrastructure, Transport, Regional Development and
Communications to expand mobile coverage, connectivity,
resilience and affordability in regional Australia, building on
existing programs including the Mobile Black Spot Program
and the Regional Connectivity Program;

+ A$480.0 million for NBN Co to upgrade its fixed wireless and
satellite networks to improve services in regional, remote and
peri-urban Australia;

+ A$1.8 million in 2022-23 to the Australian Competition and
Consumer Commission (ACCC) to conduct a review of mobile
tower access fees; and

+ AS$4.8 million in 2022-23 to extend the Mobile Network
Hardening Program to fund telecommunications network
resilience upgrades in regional Australia.
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STREAMLINING ENVIRONMENTAL PROTECTIONS
AND MODERNISING INDIGENOUS CULTURAL
HERITAGE PROTECTIONS

AS$139.6 million over 4 yearsfrom 2022-23 (and A$3.2 million per
yearongoing from 2026-27) to progress reforms and maintain
timely assessments and approvals underthe Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act) and
modernise culturalIndigenous heritage protectionsunderthe
Aboriginaland Torres StraitIslander Heritage Protection Act 1984
(ATSIHP Act).

Fundingincludes:

+ A$62.3 million over 4 years from 2022-23 (and A$0.7 million per
year ongoing) to establish and administer up to 10 bioregional
plans under the EPBC Act at priority regional locations;

+ A$27.9 million in 2022-23 to maintain timely environmental
assessments and approvals under the EPBC Act:

+ A$11.0 million over 2 years from 2022-23 to modernise
Indigenous cultural heritage protections and maintain timely
decisions under the ATSIHP Act;

+ A$10.0 million in 2022-23 to progress negotiations with
the states and territories on bilateral agreements for single
touch environmental approvals and remove duplication by
accrediting states and territories to carry out environmental
assessment and grant approvals for Commonwealth matters;
and

+ A$9.5 million over 4 years from 2022-23 (and A$2.5 million
ongoing) to enhance environmental compliance and
enforcement capabilities under the EPBC Act.
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GOVERNMENT SUPPORT
FOR THE CRITICAL
MINERALS SECTOR

05/04/2022

ANEW ERA OF GOVERNMENT SUPPORT

We are experiencing arenaissance of interventionistindustry policy in Australia, whichiis
designed to secure the future success of industries considered critical to the nation’s
economic growth and sovereign capability. There are now more Government funding
programmes available than ever before, with flexibility to invest across nearly the entire
financial spectrum, from grant funding to equity, debt, and bond-like products.

Historically, Government support of Australianindustry has taken several forms:

Protection: tariffs, targeted foreign investment restrictions (eg in the domain of
“critical infrastructure” under the Foreign Acquisitions and Takeovers Act and the
Security of Critical Infrastructure Act)

In-kind support and collaboration: such as through Co-operative Research Centres,
Industry Growth Centres, and the Critical Minerals Facilitation Office (CMFO)

Procurement policy and Australian Industry Participation Plans: by directing
Government spending to achieve desired industry policy outcomes

Fiscal support: in the form of tax concessions such as the Research and Development
Tax Incentive

Grants: of which there are now over 130 Commonwealth programmes alone, including
ARENA, the Modern Manufacturing Initiative, and most recently the Critical Minerals
Accelerator Initiative (CMAI)

Debt or equity funding: which can be directly administered by Commonwealth
departments such as Industry, Science, Energy and resources, or delivered through
corporate Commonwealth entities such as Clean Energy Finance Corporation (CEFC),
Export Finance Australia (EFA) or the Northern Australia Infrastructure Facility (NAIF)
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Thevastarray of Government support programmes available can
beachallengefor proponentsto navigate, thanks to differing
governancestructures, probity requirements and the complexity of
mandatory investment criteriaand opportunity guidelines
proponents need todigestand respondto. Anditcanalsobe
challenging for private sector proponents, who are understandably
focused ontheirown business rather than lofty policy goals, to
articulate the case for supportinamannerwhich both dovetails
with the policy priorities of the government of the day and provides
aconvincingrationale fortaxpayer support, without undermining
thefundamentals of the projectinvolved - particularly in the eyes of
investors. Yetthisbalancingactis keytounlocking the substantial
benefitsthat governmentfundingcan bring.

SUPPORTFORTHE CRITICALMINERALS SECTORIN
AUSTRALIA

Oneareainwhich the Commonwealth Government continues to
demonstrate seriousintentisinrelation to the development of
Australia’s critical minerals sector. Itssupporthereisnotablein
thatitrecognisesthat, despite deep pools of both expertise and
fundinginthe Australian mining and metals sector, there are still
aspectsofcritical minerals exploration, development and
processing that evidence the need for Governmentintervention.

Chiefamongsttheseistherequirementtospenda
disproportionate amount of project capexin the development of
downstream processing capacity to deliver asaleable product,in
comparisonto (say) Australia’s largest export commoditiesiron
oreand coal, whichrequirelittle more than crushing, screening
and washing priorto shippingto end users. Whileample capacity
may existin debt and equity markets servicing the mining and
metals sector, thisis frequently not of the tenor or at the rates of
returnrequired to supportcritical minerals processes through the
pilot plantand optimisaton phases of development, which may
runtotheyears,or possible even decades.

Typical of the challenge faced by the sectoris the new breed of
Australian lithium miners, almost all of whom are investing in
orinvestigating downstream capacity to convert spodumene
concentrateinto lithium carbonate or hydroxide (or some other
precursor material) forintegration into the battery minerals
value chain.

Inthedomain of rare earths, a critical component of magnets
incorporated into everything from wind turbinesto electric vehicles
tofighterjets, the complexity of downstream processing required
to meet market specifications has stymied all but a handful of
proponents, the most well-known of whichis Lynas Corporation.
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THE COMMONWEALTH’S CRITICAL MINERALS
STRATEGY: REPLACING THE STICKWITH THE
CARROT

Anyone with a passing knowledge of industry policy in Australia
willknow that Government attemptsto “force” value-adding
effortsin the mining sector have met with mixed success at best.
Inthis context the Commonwealth’s recently announced
initiativesin the critical minerals space are notableinreplacing
thefigurative stick with afinancial carrot.

In2019,the Commonwealth Government released its first Critical
Minerals Strategy, outlining the government’s vision that by 2030,
Australiais a global critical minerals powerhouse, integral to
international critical minerals supply chains and technologies
crucialto the globaleconomy. A centrepiece of the 2019 strategy
was the establishment of a $2 billion loan facility, known as the
Critical Minerals Facility, to be administered by EFA.

On 16 March 2022, the samedayitannounced atotal of $243
millioninfunding forarange of battery metals projectsunder the
Modern Manufacturing Initiative, the Governmentreleased its
updated Critical Minerals Strategy. Two key planks of the revised
2022 Critical Minerals Strategy involve the establishment of a
$200m accelerator programme (the CMAI) and the establishment
of a $50 million virtual National Critical Minerals Research and
Development Centre, which will draw together expertise from
CSIRO, Geoscience Australia,and the Australian Nuclear Science
and Technology Organisation.

The Commonwealth Government’s determination to supportthe
critical minerals sector was most recently evidenced in the form of
a$1.05billion non-recourse loan under the Critical Minerals
Facility to mineral sands miner lluka Resources, for the
construction of arare earthsrefinery at Eneabba. Importantly,
therefinery will be capable of producingrare earth oxidesfroma
range of feedstocks sourced not only from Iluka’s portfolio but
alsothird party suppliers, aligning the project with the
Government’s broader policy objective to “crowd in” and
incentivize furtherinvestmentin the sector,

Theloan follows suggestionsin that the Biden Administration will
soon move to invoke the provisions of the US Defence Production
Actto spur greater domestic production of critical minerals,
providing afillip to the defence and clean energy industries and
reducingreliance onforeignimports.
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ACCESSING GOVERNMENT FUNDING

Goingforward, itcan be seenthat Government supportcan
potentially play arole not only in major capital developments but
alsoin M&Atransactions (as shown by the Commonwealth’s
backing of Telstra’s acquisition of Digicel) and refinancing (such as
CEFC’s participationin Pilbara Minerals bond refinancing).

While Government support could make the differencein marginal
projectsortransactions, there are several considerations that
applicants need to bearin mind when seeking support. These
include:

+ Theidentity and investment mandate of the administering
authority — who is the decision maker and what are the
constraints (if any) on their decision making powers? What kind
of support is needed (debt, equity, grant or some other form of
support) and is this within the mandate of the relevant authority?

+ Government policy - how does the applicant’s project align
with relevant Commonwealth Government policy objectives
including on matters such as sovereign capability, energy
security and Australian industry participation? Is there a
risk that government support will “crowd out” or otherwise
complicate private investment in the sector?

+ The extent of public benefit that can be achieved outside
the proponent - this can include jobs, technology transfer,
regional development, enhanced sovereign capability in
key sectors, and other social objectives such as indigenous
engagement.

Careful review of the terms or reference orempowering legislation
fortherelevantprogrammeisrequired, along with the grant
opportunity guidelines (GoGs) produced by the administering
authority forthe information of applicants. Early engagement
with the relevant government departmentsis essential.

Thefigure below setsoutasimplified step list forapplicants
seeking government support.

Figurel
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Applicantsalso need to be conscious of commercial
confidentiality issues and the potential for disclosure of details of
anapplication through Parliamentary processes or Freedom of
Information applications (albeit the “commercial-in-confidence”
exceptionwill often be availablein respect of the latter).

OPPORTUNITY REMAINS INTHE CRITICAL MINERAL
SECTOR

Whether the paucity of critical minerals projectsin Australia
evidences market failureis opentodebate. Thereare credible
argumentsto the contrary. However, in our experience, policy
makers, particularly atthe Commonwealth level, areincreasingly
motivated by the broader strategic and security contextin which
Australianow findsitself and prepared to back theirjudgment to
accelerateinvestmentinthecritical minerals sectorevenatthe
risk of “crowding out” of private capital.

Infact, evidence from several NAIF and CEFC commitments
suggeststhattapping pools of Governmentliquidity canbe a
useful means of de-risking the proposition for debt orenhancing
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Insimple terms, with such powerfulmomentum behind it, the
opportunity for governmentto play aroleinfundingthe
development of critical minerals projectsisone proponentsin the
sector cannotafford toignore.
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