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CHOICE OF LAW (GOVERNING LAW)
BOILERPLATE CLAUSE

Need to know

A choice of law clause (or governing law clause) enables contracting parties to nominate the law which
applies to govern their contract. The clause is generally effective, although this is subject to some
limitations.

A choice of law clause is distinct from a choice of jurisdiction clause, which nominates the forum in which
disputes arising under or in relation to the contract may or must be determined.

Including a choice of law clause in a contract clearly demonstrates the parties’ intention about which law
they wish to govern their contract. This is particularly important if the transaction is likely to extend beyond
the borders of different states or countries where different laws may apply and, should a dispute arise, the
need for a Court to determine the proper law. Always include a choice of law clause in a contract, even
when the transaction does not involve more than one jurisdiction.

From a practical perspective, the key consideration is whether the governing law chosen will provide the
best protection for your client’s legal rights and interests under the contract.

THE SAMPLE CLAUSE

This [deed/agreement] is governed by the laws of [New South Wales/[insert relevant jurisdiction]].
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Choice of Law (Governing Law) Boilerplate Clause

1 What is this clause and why
IS it used?

A choice of law clause (or governing law clause)
is used to express the parties’ intention about
which law they wish to govern a dispute arising
under their contract. It allows the parties to
designate the specific country or State law which
will apply to the construction and interpretation of
their contract and may determine or affect the
parties’ rights and obligations under the contract.

Courts will respect a choice of law clause
provided contracting parties have genuinely and
validly (expressly or impliedly) selected a law to
govern their contract. If no law has been
selected, Australian Courts employ a two-stage
test to determine the proper law of the contract
(see 3.1 below).

2 How effective is it?

When the parties to a contract make an express
choice of law, ordinarily that choice will be held
by the courts to be effective.” This will generally
be the case even where the contract has no
factual connection with the legal system which is
chosen or the connection is tenuous.? However
there are three situations outlined in sections 2.1
- 2.3 below in which a court may not give effect to
the intentions of the parties in this respect.

2.1 Overriding forum statutes

Where a statute expressly or impliedly applies
regardless of any contractual provisions, a choice
of law clause will not be effective.®

In the leading Australian case on choice of law
clauses, Akai Pty Ltd v People's Insurance Co Ltd
(1996) 188 CLR 418 (Akai), a majority of the
High Court held that provisions of the Insurance
Contracts Act 1984 (Cth) precluded the evasion
of thf Act’s regime by the choice of some other
law.

2.2 Contrary to public policy

A choice of law clause will be invalid if it is
contrary to public policy. There are three ways in
which public policy can override the validity of a
choice of law clause. These are:

@

GILBERT
+TOBIN

(@) where the clause is contrary to an express
or implied statutory prohibition (see 2.1
above);

(b)  where, although not directly contrary to
such a prohibition, the clause offends the
“policy of the law”, which will be discerned
from the scope and purpose of the
particular statute or of the Constitution;”
and

(c)  where the clause would apply a foreign law
which is contrary to the court’s notions of
public policy6 (eg the protection of
Australia’s interests domestically or
internationally or the protection of universal
moral interests).’

2.3 Lack of bonafides

A choice of law clause may also be invalid if the
selection of the foreign law is not bona fide.®

While this requirement has been seemingly
accepted in principle,9 there has only been one
reported instance in Australia where a choice of
law clause has not been given effect to on the
basis of lack of bona fides. In that case it was
found that the attempted selection of Hong Kong
law was to avoid the operation of a Queensland
statute and not a bona fide selection.

Nonetheless, the mere selection of a law
unconnected or tenuously connected with the
contract is unlikely to, of itself, evidence a lack of
bona fides; as noted above, there are several
cases in which such clauses have been given
effect to.

Moreover, some genuine reason such as
common business practice,'* or the selection of a
neutral but developed legal system,12 would likely
be sufficiently bona fide reasons for the selection
of an otherwise unconnected jurisdiction.

3 Drafting and reviewing the
clause

3.1 Should I always include it, and what
happens if | don’t?

As arule, always include a boilerplate choice of
law clause in a contract, even if the transaction
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contemplated by the contract does not involve
more than one jurisdiction.

A choice of law clause should certainly be
included in all contracts that contemplate
transactions which may or do involve a subject
matter, place of performance, formation or parties
in more than one jurisdiction.

If a choice of law clause has not been included in
a contract, or if that clause is invalid, Australian
Courts employ a two-stage test to determine the
proper law of the contract.

. First, the Court will ask whether the parties
have expressly or impliedly intended that a
certain law should apply to govern the
contract. This may be inferred from the
contract itself and the general
circumstances surrounding its formation.™®

. Second, and if there is no evidence that a
choice has been made, the Court will
undertake an objective assessment to
determine which legal system has the
“closest and most real connection to the
contract”.**

General matters that a Court may consider in
making this assessment include:

. the place of residence and business of the
parties;

. the place of contracting;

. the place of performance; and

. the nature and subject matter of the

COI‘]tI’aC'[.15

The Court will also consider the general state of
affairs that existed at the time of contracting.®

3.2 About the sample clause?

The sample clause is drafted in neutral terms.
That is, parties can mutually agree to nominate
and insert the geographical location of the law
they wish to apply to govern their contract.
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3.3 When, if ever, should | amend the
clause?

You should amend the choice of law clause if
there is a local mandatory statute governing the
law of the contract ie, either the law prescribed by
the statute should be included in the sample
clause or a different forum should be selected.

4 Enforcement

While the Australian courts will generally enforce
a choice of law clause, consideration must be
given to the difficulty and expense of enforcement
before including a choice of law clause
nominating a foreign law into a contract which
may be sought to be enforced in Australia. The
need to prove foreign law prolongs trials, takes
time and increases costs."’

Choice of law clauses are typically pleaded not
by plaintiffs but by defendants, often because the
foreign law provides a defence that the Australian
law does not, and which the parties may not have
intended.*® The consequences of pleading such a
clause include:

(@) full particulars of the case law, statute etc
must be pleaded. It is not sufficient just to
ple%j the conclusion of foreign law relied
on;

(b)  the presence of a foreign law element may
make a court reluctant to strike out a
defence or grant summaryjudgment;20 and

(c) depending on the court, this may triglger
additional procedural requirements.

Proof of foreign law in Australia is a question of
fact.?” The Uniform Evidence Act permits the
proof of foreign statutes by tender, and the proof
of foreign common law by producing books
containing reports of foreign judgments.23 Similar
but more restrictive legislation applies in non-
Uniform Evidence Act jurisdictions.?* In addition,
Australian courts can inform themselves about
the provisions of New Zealand Acts and
instruments in any way they see fit.”°

In NSW, arrangements have been made for
questions of the law of Singapore or the State of
New York to be referred to local judges for
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determination.?® The consent of the parties is not
required.?’

However in many cases it is still necessary to
prove foreign law in the traditional way, which is
by expert evidence. The necessity to do so may
be influenced by the degree of connection the
nominated governing law has with the Australian
legal system.”®

Expert evidence of foreign law may introduce
complexity, uncertainty or expense because:

. it will be necessary to find an appropriate
expert, who is likely to charge at their
professional rate and who, if overseas,
may need to be brought to Australia for the
hearing of the proceedings;*

. court procedures and controls concerning
expert evidence will apply, meaning the
parties may need permission to obtain the
evidence® and it may be subject to various
procedural requirements;>*

. the usual legal requirements that attend
preparing an admissible and authoritative
expert opinion in the form of a report will
also apply,32 and there is a risk that the
expert will not perform effectively in court if
cross-examined;

. the expert’'s opinion may involve an
element of prediction about the foreign law,
it being open to the expert to say that
decisions standing in the foreign
jurisdiction would ultimately be overruled;>

. where the foreign law is not in English, the
need for translation may complicate
proof;** and

. there is a higher risk that an appellate court
will interfere with a trial judge’s findings on
foreign law than with other factual findings,
and it is not uncommon for new evidence
of foreign law to be received on appeal.®

An additional risk in seeking to enforce choice of
law clauses in Australia is that the defending
party can argue that a clause nominating a
foreign legal system should not be enforced for
one of the reasons set out in sections 2.1 — 2.3
above. While this will often be a difficult
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argument, it is not impossible and it may lengthen
or delay the proceedings.

The matters above suggest that a party which
anticipates that, if necessary, they will likely sue
on a contract in an Australian court in the event of
a dispute, should think carefully before agreeing
to a choice of law clause that nominates the law
of a foreign jurisdiction.

5 Other practical
considerations

A choice of law clause should always be
considered alongside a choice of jurisdiction
clause, which nominates the forum in which
disputes arising under the contract are to be
litigated. Absent a clear choice of law clause, a
choice of jurisdiction clause by which a party
submits to the exclusive jurisdiction of a particular
country may be taken as an indication that the
intention of the parties is that the law of that
country is to be the governing law of the
contract.*
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