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CHOICE OF JURISDICTION BOILERPLATE 
CLAUSE

Need to know 
A choice of jurisdiction clause enables parties to nominate the jurisdiction in which they wish to determine 
any contractual disputes. The clause can be drafted “exclusively” or “non-exclusively”. An exclusive 
jurisdiction clause imposes a contractual obligation on the parties to sue or be sued in the nominated 
jurisdiction, whereas a non-exclusive jurisdiction clause nominates the “preferred” jurisdiction (ie parties can 
still commence proceedings elsewhere should they wish to do so).  

Careful drafting and unequivocal language are required in either case to avoid uncertainty and ensure that 
the parties’ intentions are adequately reflected in the contract. Critically, lawyers must consider the location 
of contracting parties, their assets and where the transaction takes place prior to selecting a jurisdiction and 
whether the parties will submit to it exclusively or non-exclusively.   

Depending on the clause and the jurisdiction, an Australian court may grant a stay, transfer or anti-suit 
injunction where proceedings are commenced in a jurisdiction other than that nominated in a jurisdiction 
clause, whether exclusive or non-exclusive. 

NB: A choice of jurisdiction clause is distinct from a choice of law clause, which nominates the governing 
law of a contract. The two clauses may nominate different legal systems to each other and should be 
considered together when drafting a contract. 

 

 

THE SAMPLE CLAUSE 

1.1 Choice of jurisdiction 

Each party irrevocably and unconditionally submits to the [exclusive/non-exclusive] jurisdiction of 
the courts of [insert relevant jurisdiction] including, for the avoidance of doubt, the Federal Court 
of Australia sitting in [insert relevant jurisdiction]. 
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1 What is this clause and why 
is it used? 

A choice of jurisdiction clause enables parties to 
nominate the jurisdiction (or “forum”) in which they 
wish to determine any contractual disputes.   

A choice of jurisdiction clause is distinct from a 
choice of law clause, which nominates the 
governing law of a contract. The governing law of 
a contract can be different to the jurisdiction in 
which a dispute under it is litigated. As the 
governing law may be a factor when seeking to 
enforce a choice of jurisdiction clause (see 2 
below), the two should be considered together. 

The primary purpose of a choice of jurisdiction 
clause is to make a party amenable to a 
nominated jurisdiction, even if the party has no 
other connection to that jurisdiction. At common 
law, this can be established by “submission to the 
jurisdiction,” which will be satisfied by the parties 
employing a choice of jurisdiction clause.1 

Secondly, a choice of jurisdiction clause 
nominating an Australian jurisdiction will usually 
enable service on a party which is located outside 
Australia but which has submitted to an Australian 
jurisdiction via a choice of jurisdiction clause.2  

The choice of jurisdiction may be nominated on 
either an exclusive or non-exclusive basis. An 
exclusive jurisdiction clause confines the parties 
to litigating only in the forum nominated. In this 
form the choice of jurisdiction clause is primarily 
used to mitigate the risk, cost and inconvenience 
of a party commencing proceedings in an 
unexpected forum or jurisdiction.  

A non-exclusive jurisdiction clause acknowledges 
that the parties submit to a particular forum but 
does not prevent them litigating elsewhere. In this 
form the clause provides certainty that a party can 
be sued in the nominated forum, although they 
may be sued elsewhere. 

2 How effective is it? 

An Australian choice of jurisdiction clause will be 
effective to establish that a party is amenable to 
proceedings in an Australian jurisdiction and to 
enable service on that party outside Australia.3  

The law in Australia is fragmented4 as to whether 
a choice of jurisdiction clause will be effective to 
ultimately confine or enable a party to litigate in a 
nominated Australian or foreign jurisdiction, 
although the Australian courts will almost always 
afford such a clause at least some weight.  

How much weight, and the test which is employed 
to determine whether a particular clause should 
ultimately be given effect, will depend on a 
number of factors, including whether the clause 
nominates an Australian or a foreign jurisdiction 
and whether it is exclusive or non-exclusive. 
These issues are considered below.  

2.1 Non-exclusive foreign jurisdiction 
clauses in Australia 

A non-exclusive jurisdiction clause will not 
ordinarily prevent proceedings being commenced 
outside the nominated jurisdiction. Accordingly, 
where proceedings are commenced in Australia 
under a contract with a non-exclusive foreign5 
jurisdiction clause and the Australian jurisdiction 
has been regularly invoked, a defendant can only 
request that the Australian court not exercise its 
jurisdiction on a discretionary basis.  

In considering such an application, an Australian 
court will rely on the private international law 
doctrine of forum non conveniens. This provides 
courts with a discretionary power to decline 
jurisdiction by staying proceedings where justice 
and convenience of the parties could be better 
served if the dispute is resolved elsewhere.6  

Courts in Australia employ the “clearly 
inappropriate forum” test, which focuses on the 
suitability of the local jurisdiction to resolve the 
matter in dispute.7 It is often difficult for a 
defendant to show that an Australian court is a 
“clearly inappropriate forum.” In making this 
determination an Australian court may consider 
factors such as:  

 the connection of the parties and the 
contract to the Australian jurisdiction, and 
the convenience or expense to the parties; 

 the governing law; and  

 the existence of any legitimate personal 
and juridical advantage to the plaintiff of 
litigating in the Australian forum (eg a 
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limitation period or the location of the 
defendant’s assets).8 

In considering this issue, the court will start from 
the position that a plaintiff who has regularly 
invoked the jurisdiction of an Australian court has 
a prima facie right to insist upon its exercise.9 
Ordinarily, in order to discharge its onus, a 
defendant must first identify some appropriate 
foreign tribunal to whose jurisdiction it is 
amenable and which would entertain the plaintiff’s 
proceedings.10  

A non-exclusive jurisdiction clause in favour of the 
foreign jurisdiction could assist in satisfying this 
threshold requirement.11 However, the existence 
of such a clause is unlikely to be of further 
assistance in the application of the clearly 
inappropriate forum test because that test 
focusses on the suitability of the local forum.  

2.2 Non-exclusive Australian jurisdiction 
clauses in Australia 

The presence of an Australian non-exclusive 
jurisdiction clause will be a factor in a court 
declining to stay Australian proceedings on the 
grounds that the Australian court is a clearly 
inappropriate forum.12   

2.3 Exclusive foreign jurisdiction clauses in 
Australia 

An exclusive jurisdiction clause contractually 
restricts parties to the stipulated court or location 
such that commencing proceedings in another 
court or location would result in a breach of 
contract.13  

While an Australian court has a discretion whether 
or not to stay a proceeding commenced in breach 
of an exclusive jurisdiction clause nominating a 
foreign14 jurisdiction, the case law clearly and 
unequivocally reflects the important policy 
consideration that parties should be held to their 
contractual bargain by a stay of the Australian 
proceedings being granted.15 Accordingly, it has 
been said that there is a “strong bias in favour”16 
of maintaining the bargain by granting a stay, and 
that “strong reasons,”17 “strong cause,”18 
“substantial grounds”19 or “strong countervailing 
circumstances”20 would be required to overturn 
this position.21 

This means that, where proceedings are 
commenced contrary to a foreign exclusive 
jurisdiction clause, it is not necessary for a party 
seeking a stay to rely on forum non conveniens 
principles; ie it is not necessary to show that the 
Australian jurisdiction would be a clearly 
inappropriate forum.22 Instead, the prima facie 
position is that an Australian court will enforce a 
foreign exclusive jurisdiction clause and grant a 
stay.23  

There has been a general trend in the Australian 
courts over the past 15 years towards upholding 
foreign exclusive jurisdiction clauses.24 
Circumstances in which a court might refuse a 
stay are limited but may include where there has 
been an unforeseeable change in court 
procedure, a radical change in the political 
situation or the impossibility of a fair trial in the 
nominated country.25 Additionally a court may 
decline to grant a stay where to stay proceedings 
might involve the fragmentation of litigation 
between jurisdictions.26  

2.4 Exclusive Australian jurisdiction clauses 
in Australia  

An Australian court may grant an “anti-suit 
injunction” restraining a party from continuing 
foreign proceedings in breach of an Australian 
exclusive jurisdiction clause.27 Presumably the 
court will apply the same policy considerations as 
it would to enforcing foreign jurisdiction clauses in 
Australia.28 

2.5 Jurisdiction clauses nominating an 
Australian state jurisdiction: transfer of 
proceedings within Australia  

The transfer of proceedings between Australian 
jurisdictions is governed by a legislative cross-
vesting scheme.29 Under the scheme a court must 
transfer proceedings to a more appropriate court 
in another jurisdiction where it is in the interests of 
justice to do so.30 The existence of the scheme 
and its remedy of a transfer means that common 
law principles relating to forum non conveniens 
(and the associated remedy of a stay) do not 
apply to questions of appropriate state 
jurisdiction.31 One consequence of the scheme is 
that it is not always easy to assess whether a 
state jurisdiction clause will be enforced (or not 
enforced) by transfer.  
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A wide variety of factors may be considered 
relevant in determining a transfer application 
under the cross-vesting scheme, depending on 
the particular case. These include the place where 
the parties reside or carry on business, the 
location and availability of witnesses, the place 
where the contract is performed and the law 
governing the transaction.32  

In making a determination there is no presumption 
in favour of the court whose jurisdiction has been 
invoked.33 It is also not necessary that the first 
court be a "clearly inappropriate" forum. Instead it 
is both necessary and sufficient that, in the 
interests of justice, the second court is more 
appropriate.34  

In this context, the weight to be accorded to a 
jurisdiction clause is determined according to the 
particular circumstances of the case. The 
existence of the clause is relevant and it may be 
the critical factor in a particular case. But its 
importance will vary depending on the case.35 

This approach, which is now firmly entrenched in 
the courts,36 can be contrasted with the position 
taken in earlier decisions under the cross-vesting 
scheme. In those decisions, an automatic bias37 
was given to maintaining the bargain where an 
exclusive jurisdiction clause was present,38 and 
proceedings were often transferred accordingly.  

The approach now taken by the courts means that 
it is not always possible to advise whether 
proceedings will be transferred (or not transferred) 
to give effect to an exclusive jurisdiction clause. It 
all depends on the circumstances. Further, the 
courts have held that the relevant circumstances 
for consideration can include the parties’ 
subjective knowledge or “consciousness” of 
various matters concerning such a clause, 
including whether they took legal advice or 
contemplated the nominated jurisdiction 
deliberately.39 Jurisdiction clauses have not been 
given effect to on the basis that an exclusive 
jurisdiction clause has less weight in a standard 
form contract than in a negotiated contract.40 And 
any uncertainty may be compounded by the fact 
that decisions under the scheme cannot be 
appealed.41  

A similar approach and uncertainty applies to 
transfers based on non-exclusive jurisdiction 

clauses.42 The courts have doubted whether the 
distinction between exclusive and non-exclusive 
clauses actually matters for the purpose of 
deciding cross-vesting applications43 and, while 
cases can be found showing consent to the non-
exclusive jurisdiction of a court being regarded as 
a “critical and decisive” factor in refusing a 
transfer,44 it depends, in each case, on the 
circumstances. 

2.6 Foreign jurisdiction clauses where New 
Zealand is a more appropriate forum 

Since the commencement of the Trans-Tasman 
Proceedings Act 2010 (Cth), an Australian court 
can only stay a civil proceeding on forum grounds 
connected with New Zealand under that Act.45 
The Act provides that an Australian court:  

 must stay proceedings where an exclusive 
jurisdiction clause designates a New 
Zealand court;46  

 must not stay proceedings where an 
exclusive jurisdiction clause designates an 
Australian court;47 and 

 may otherwise stay proceedings if satisfied 
that New Zealand is a more appropriate 
venue.48 In making that determination the 
court must take into account certain factors, 
including any non-exclusive jurisdiction 
clause and the most appropriate law to 
apply to the case.49 If so satisfied, a 
transfer seems almost inevitable.50 

2.7 Other issues of effectiveness 

Particularly in financing transactions, “asymmetric” 
or “one-sided” jurisdiction clauses may be seen 
which grant more favourable choice of jurisdiction 
options to one party. It is likely that these will be 
enforceable under Australian law,51 but this is not 
the case in some foreign jurisdictions.52  

Finally, there are some instances where a 
Australian statute will invalidate or override a 
jurisdiction clause. These are relatively rare.53   
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3 Drafting and reviewing the 
clause 

3.1 Should I always include it, and what 
happens if I don’t? 

You should always include a jurisdiction clause in 
a contract. Failure to do so, particularly where 
there is potentially some foreign element to the 
transaction, may result in needing to bring or 
defend litigation in an undesirable forum, and to 
costly or lengthy disputes.54  

3.2 About the sample clause 

The sample clause is drafted so that it can be 
formulated as an “exclusive” or “non-exclusive” 
jurisdiction clause.55 It is intended to apply to all 
disputes arising out of the contractual relationship, 
not just contractual claims.56  

3.3 When, if ever, should I amend the 
clause? 

A choice of jurisdiction clause will always need to 
nominate a jurisdiction and select between the 
exclusive and non-exclusive form of the clause. 
Matters that should be considered in nominating a 
jurisdiction include: 

 the procedures and attributes of the courts 
in the proposed jurisdiction, including 
speed, integrity and commerciality (eg in 
granting interim relief);  

 the resources and location of the parties, 
their assets and the transaction 
contemplated by the contract to ensure that 
the contract can be effectively enforced in 
the proposed jurisdiction; and 

 the governing law of the contract. To avoid 
complexity, and to assist in some instances 
with enforceability, the governing law and 
jurisdiction clause should ideally nominate 
the same jurisdiction. Further, it will always 
be necessary to ensure that the jurisdiction 
clause is enforceable under the governing 
law of the contract.  

A similar balancing exercise must be undertaken 
in determining whether the clause should be 
exclusive or non-exclusive. An exclusive 

jurisdiction clause will provide some certainty, but 
at the expense of flexibility. It may be that your 
client cannot determine at the time of signing the 
contract where the optimal jurisdiction may be.  

A non-exclusive clause will provide the necessary 
flexibility in these circumstances. However it may 
be used by another party to commence 
proceedings in a jurisdiction which will not suit 
your client. This may particularly be the case 
where the contract is with a foreign party, or with 
foreign ties. In those circumstances there may be 
an undesirable risk that litigation may be 
commenced against your client outside Australia if 
a non-exclusive clause is used.  

3.4 Other practical considerations 

Consider the inclusion of alternative dispute 
resolution clauses (such as an arbitration clause), 
which may provide an avenue for contractual 
dispute resolution with fewer jurisdictional 
complexities.  

Also, where a transaction consists of multiple 
agreements, ensure that the jurisdiction clauses 
across those agreements are consistent.  
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