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INTRODUCTION

This guide sets out at a high level some of the key legal
issues involved in buying a stake in a listed Australian
public company. The most common ways of acquiring an
interest in more than 20% of the voting securitiesin a
listed Australian public company are:

+ atakeover bid, either off-market or on-market;
+ aCourt approved scheme of arrangement.

Gilbert + Tobin’s corporate team works on Australia’s most
complicated mergers and acquisitions, at all levels of the
market and is consistently recognised as leading the field.

This guide is intended as a general overview and is not
designed to comprehensively deal with the law relating to
buying a listed Australian public company. It should not
be relied on in place of detailed legal advice about any
specific transaction.

If you would like more information on these or other
Australian legal issues, we would be pleased to assist.

The Gilbert + Tobin Corporate Advisory Team
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Partner Partner
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GILBERT +TOBIN BUYING AN AUSTRALIAN PUBLIC COMPANY GUIDE

1. DISCLOSURE

Oneofthefirstdecisionsfacingabidderistheappropriate level of disclosure during atakeover process.

Statements by the bidder may be used asatactical device, however the content of these statementsis carefully monitored by the regulatory
bodiestoensurethatthe marketis not misled.

APPROACH TRUTHIN LEAKS

TAKEOVERS COMMUNICATIONS

+ Atarget may choose + Statements made + Have draft + Awell thought out

to disclose an
approach, but is not
required to do so
where the proposal
is confidential,
non-binding and
incomplete.

+ Tactical advantages
may be gained if
atransaction is
announced shortly
after the release of
results by the target
(thereby limiting
the target’s range of
responses), or at a
time when the target
will have difficulty in
responding.

+ Under the Listing

Rules, announcement

of a takeover bid also

prevents a target from

making a placement
of shares for three
months without

in the course of a
takeover must not
be misleading or
deceptive.

Sometimes a bidder
may use a takeover bid
to test market reaction,
with the intention

of later increasing

the offer price. Any
statement indicating
that the price is “final
or best” or that “the
offer period will not
be extended” may

be considered to be
misleading, if the price
is subsequently varied
or the offer period
extended.

announcements
prepared in case
confidential
negotiations leak.

A company relying on
the “confidential and
incomplete” carve
out has a positive
obligation to monitor
(and mandate their
financial adviser to
monitor) press and

Reuters feeds for leaks.

communication
planisanimportant
ingredienttoa
successful transaction.
This can involve

press liaison, Q&A
scripts, helplines and
briefings.

Itis important to avoid
selective disclosure.

+ Atarget company will

need to co-ordinate
with its registry.

shareholder approval.

+ Abidder will be held to
a public statement of
an intention to make a
takeover bid.
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2. THE 20% RULE

Someimportant percentage thresholdsrelatingtointerestsin shares.

RELEVANT

INTEREST

POTENTIAL THRESHOLD

Below 5%

ASIC, publiccompaniesand responsible entities can trace beneficialownership in shares or units, even where voting power is
below the 5% level.

5% or more

Substantial holding level (thisisthevoting power level, being the relevantinterests of you and your associates) which requires the
holderto give information to a company, responsible entity and ASX. Notice mustalso be given of any increase or decreasein
voting power of 1% or more since the last notice given, orifthe holder ceasesto have a substantial shareholding.

Aforeign personisrequired to obtain FIRBapprovalto acquire aninterestin 5% or morein the securities of an entity that carrieson
anAustralian media business (irrespective of value of target or the value of the interest).

10% or more

Aforeign governmentinvestor (being, in broad terms, a foreign government, an agency orinstrumentality of a foreign government
oracorporation, trustee of atrustor general partnerofalimited partnership in which foreign governmentinvestors fromone
country hold 20% or more of the interests or foreign governmentinvestors from multiple countries holds 40% or more of the
interests) isrequired to obtain FIRB approvalto acquire aninterestin 10% or more (and in some cases less than 10%) in the shares
ofan Australian company or the unitsinanAustralian unittrust.

Aforeign personisrequired to obtain FIRBapprovaltoacquireaninterestin 10% or more (and in some cases lessthan 10%) in the
sharesorunitsof anAustralian agribusiness, where the value of the investment (and otherinvestments held by the foreign person
anditsassociatesinthattarget) exceed therelevantthreshold. Therelevantthreshold differsdependingon theidentity of the
acquirer.

Aforeign personisrequired to obtain FIRBapproval forany acquisition of 10% or more (and in some cases less than 10%) inan
Australianland corporation listed in Australia or overseas, where the value of the interest exceeds therelevant threshold. The
relevantthreshold differs depending on theidentity of the acquirerand the nature of the land held by the Australian land
corporation.

Over10%

Holder canblock compulsory acquisition, which requires voting power of 90% to be held by the bidder and its associates.

20%

The CorporationsAct generally prohibitsa personacquiring arelevantinterestin more than 20% of voting shares (including those
sharesheld by associates) (see page 7), unless the acquisition occursvia a specified exception (such as a takeover bid, scheme of
arrangement or with target shareholderapproval).

Aforeign personisrequiredtoobtain FIRBapprovalforanyacquisition of 20% or more of the sharesin an Australian company or
unitsinanAustralian unittrust,where the gross assets of the targetare, orthe consideration paid impliesavalueforthetarget,in
excessoftherelevantthreshold. Therelevantthreshold differs depending on theidentity of the acquirer.

Over25%

Holder canblockspecial resolutions, which require the support of 75% of votes cast.

50%

Voting control of the company (the ability to pass ordinary resolutions) and the ability, subject to the company’s constitution, to
control composition of the Board (in practice, this may be obtained ata lower threshold, depending on actual voting patterns).

75%

Holder canensure specialresolutions are passed.

90%

In general, confersthe ability to compulsorily acquire remaining securitiesin the target.
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RELEVANT
INTEREST

VOTING
POWER

ASSOCIATES

Atarget may choose todiscloseanapproach,
butisnotrequiredtodosowherethe proposal
isconfidential, non-bindingandincomplete.

Tacticaladvantages maybe gainedifa
transactionisannounced shortly after
therelease of results by the target
(thereby limitingthe target’srange of
responses),oratatimewhenthetarget
will have difficulty in responding.

UndertheListing Rules,announcement

of atakeoverbid also preventsatarget
from makinga placement of sharesforthree
monthswithout shareholderapproval.

Abidderwillbe heldtoapublicstatementofan
intention to make a takeover bid.

Aperson’svoting powerinacompany
includesvotesattachedtosharesin
whichitoritsassociates havearelevant
interest.

Anassociateisarelated body corporate, a
personwho actsin concert (thatis, with
acommon purpose notindependently
formed) orwho has or proposesto enter
intoany agreement, arrangementor
understandingforthe purpose of
controllingthe composition of the Board
orthe conduct ofthe company’s affairs.

BUYING AN AUSTRALIAN PUBLIC COMPANY GUIDE

Section 606 of the CorporationsAct prohibits the acquisition ofa
relevantinterestinissued voting sharesinapubliccompanyif,as
aresult:

+ any person’s voting power increases to more than 20%; or

+ any person’s voting power would increase within the 20%-
90% band, and the acquisition has not been made pursuant to
an exception to the rule.

Key exceptionstothe20%ruleare:

+ anon-market or off-market takeover bid (also referred to as a
“takeover offer”);

+ acquisitions resulting from a members’ scheme of
arrangement approved by a Court (also referred to as a
“scheme”);

+ “creeping” acquisitions of not more than 3% every six months;
and

+ acquisitions approved by a shareholders’ resolution.

This guidefocusesonthefirsttwo exceptions,asthesewillbe the
main mechanisms forachieving 100% ownership of alisted Australian
publiccompany.

WHAT HAPPENS IF | BREACH THE
20% RULE?

Breachingthe20%rulecanresultinarange
of Court-imposed orders, includingfines, jail
foruptosixmonths, orboth. However this
requires lengthy Court proceedingsandin
practice, for listed companies subject to
day-to-day market movements, the more
likely consequenceisthatASIC orother
interested parties (eganothershareholder, a
competingbidderorthe companyitself) will
seekordersfromthe Takeovers Panel, which
candeal withthese matters quickerthana
Court. Thiscanthenresultinthe Takeovers
Panelmakingadeclaration of unacceptable
circumstances (seesection7.11) and orders,
typically eitherrequiring divestment of the
illegally acquired sharesorrestraining the
voting of those shares.
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3. PRELIMINARY CONSIDERATIONS

3.1CERTAINTY OF FUNDING

A Fromthe announcement of atakeover bid (which maybe up to
two months priortothelodgement of the bidder’s statement),
abidder musthave arrangementsin place to satisfy full
acceptance of its offers. Therelevantarrangements need not
beformally documented, and can be subjectto conditions
precedent, solongasthereisabindingcommitment.

B Afinancierof atakeoverbid should understand the nature of
thetakeover conditions, particularly any 90% minimum
acceptance condition.

Debtterms, such asamake whole premium, when combined
with a share stake, may be characterised as “lockup” devices
(see below) and be objectionable onthatbasis.

3.2NON-DISCLOSURE AGREEMENT

Whenanapproachismade,itiscommonforthe partiesto enterinto
anon-disclosure agreement, particularly where due diligenceis
permitted.

COMMON CLAUSE CONSIDERATIONS

Considerifinformation will flow both

Mutuality ways, includinginformation
concerningdiscussions.
s Information mustbe disclosed where
Exclusions required by the Listing Rules.
Consider standstill restrictionsimpact
Standstill onstrategy and possible pre-bid

stake.
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EXCLUSIVITY CLAUSE CONSIDERATIONS

Restrictions on use of target company

L information and non-poaching

Restrictions . L. .
provisionstypicalifthe partiesare

competitors.

Break fees, no-shop and no-talk
arrangements may appear hereorbe
deferred until negotiation of the terms
ofanImplementation Agreement.

Exclusivity

Under current market practice and
Takeover Panelguidance, abreak fee
of upto 1% of takeovervalueis
acceptable (sometimesin exchange
forexclusivity ordue diligencerights).
Mutual break fees are becoming more
common and the 1% guidance applies
only withrespecttothetarget.

Break Fee

Thetargetagreesnottosolicitrival
No Shop offers, usually during some defined

period of exclusivity.

Thetargetagrees notto negotiate with
anyrival bidderevenifthatrival’s
approachisunsolicited. Afiduciary
carveoutisrequired (directors may
considerany better proposalifthey
formtheview thatto dosowould bein

No Talk

the bestinterests of the target’s
shareholders).

Apotential bidder may negotiate to be
notified of any approach or potentially
competing proposal,and obtaina
matchingright.

Notification
and matching
rights
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3.3DUEDILIGENCE

When an approachismade, itiscommon forthe partiesto enter
into anon-disclosure agreement, particularly where due diligence
is permitted.

SHOULD A POTENTIAL BIDDER

EXPECT DUE DILIGENCE?

NO Inahostiletransactionapotential bidderwill not usually be
granted duediligence. There willstillbe alot ofinformation on
anASX-listed target publicly available. Thisincludestheir ASX
continuousdisclosurefilings,annualreportand financial
statements. Itisalso possible to conductsearchesof Court
listsand other publicregisters.

YES Oftenatargetcompany will permita potential friendly bidder

tocarryoutduediligenceonalimited range of documents.

(A) Disclosure of duediligence: Sinceabidder’s statementina
takeover must contain allinformationthatis known tothe
bidderandisrelevant,anyinformationthatthe bidder
discoversinitsduediligence onthetarget company may be
disclosed.

(B)  Riskofduediligence: Apotential bidder may obtaininside
information (thatis,information whichis price sensitiveand
notgenerally available) asaresult of conductingdue
diligence. Oftenthisoccurswhereatargetiswithholding
information from disclosure based on carve outs containedin
theListing Rules forincomplete and confidentialinformation,
orinternalmanagement documentation.

Apotential bidderwill be prohibited from acquiring sharesin
thetargetorenteringinto agreementstoacquire shares until
theinsideinformation becomes generally available (eg
throughdisclosureinitsbidder’s statementora“cleansing”
disclosure by thetarget). Apotential bidder should consider
thescopeandtimingofits duediligenceinvestigations
carefullyin light of any pre-bid acquisition of target shares.

BUYING AN AUSTRALIAN PUBLIC COMPANY GUIDE

3.4 PRICING

Abidder may offer cash, scrip oracombination of cashand scrip as
consideration forthe offer.

In atakeover bid, the consideration offered must equal or exceed
the maximum consideration that the bidder orany ofits associates
provided, oragreed to provide, for takeover class securitiesduring
thefour months priorto the date of the takeover.

3.5 ACCOUNTING AND TAX

Thetaxposition of both the bidderand shareholders of the target
should be considered before announcingatransaction.

Theaccounting treatment of the acquisitionin the bidder’s
accountsshould also be closely examined, particularly issues
relatingto amortisation of goodwill.

3.6 FIRB

Ifthe bidderisforeigninaccordance with FATA, the acquisition may
needto beapproved by the Australian Treasurer or his delegated
decision-maker.

3.7 ACCCMERGER CLEARANCE

Section 50 of the CCA prohibits mergers, or more generally, the
acquisition of shares or assets, where the merger oracquisition will
havetheeffectorlikely effect of substantially lessening
competitioninany marketin Australia. The ACCCis charged with
enforcingsection 50.

Thereisnostatutory requirement to notify the ACCC of a mergeror
acquisition,and also no procedural prohibition on completinga
transaction without notifyingthe ACCC. However, the ACCC
encourages partiesto notify atransactionifthe products of merger
parties are substitutes orcomplements, and the merged firm will
have acombined market share of morethan20%in the relevant
market. The ACCC also expectsto be notified of transactions taking
placeinhighly concentrated industriesand industrieswhichithasa
particularinterestin (egtelecommunications/media, grocery, fuel,
energy). TheACCChas awell-established informal clearance
process pursuantto which parties caninformally approach the
ACCCinrelationtotransactions,including on a confidential basis. If
atransaction proceeds without notification, the ACCC maystill
commence a post-completion review and take action to prevent or
unwindthetransaction, orto require divestiture post-completion.
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4. PRE-BID STAKE

4.1 CERTAINTY OF FUNDING

Before launchingatakeover bid orinitiatinga members’scheme
of arrangement, a bidder may wish to acquire a pre-bid stake. This
may enable anacquisition at lower prices and may deter potential
competitorsfrom launchingrival takeover bids. A pre-bid stake
willalso givethe bidder standingto challenge the action of the
target’sdirectorsif necessary. It may also offer some monetary
“insurance” for costsifabidderisoverbid. However, thereisarisk
inaschemetransaction that “friendly” votes may be “coming off
thetable” ifalready controlled by the bidder.

Asa practical consequence of these factors, potential bidders

seekingtoacquire a pre-bid stake discreetly will often either:

+ acquire up to 4.9% of voting shares gradually, then increase
their stake up to 20% in one day of trading; or

+ acquire up to 20% in one day of trading.

4.2SHAREHOLDER INTENTION STATEMENTS

Abidder may wish to secure voting oracceptanceintention
statements from some of the target’s shareholders. Approaching
target shareholdersinvolves adegree of legal risk and needs to be
managed carefully, and specificadvice should be soughtin
advance.

ISSUE CONSIDERATIONS

Abidder must give asubstantial shareholding
notice tothe company and ASXwithin two
business days afterit becomes aware thatit has
asubstantial shareholding (soonerifatakeover

bid has been made forthe company).
Disclosure
Copiesof documentsrelevantto acquisitions of

and changesin substantial shareholdings (eg
share sale agreements) mustbeincluded with
the notice(s), as well as details of any agreement
orarrangementgivingrise to an association.

Abidderis prohibited from offering or agreeing to
giveabenefittoapersonduringthe offer period,
whichislikely toinduce acceptance of the
takeoverbid ordisposal of shares, unless that
benefitis offered toall shareholders. These
restrictionsdonotapplyinthe contextofa

Shares
tobe
acquired schemeofarrangement, however offeringa
shareholderan additional benefit or different
consideration may cause that shareholderto be
inaseparate classforthe purpose of the scheme

meetings.
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METHOD CONSIDERATIONS

An escalation agreementiswhereabidder
paysasetpriceonacquiringtargetcompany
sharesfrom ashareholderand agreesto pay a
furtheramount laterifduringan agreed
period, the bidder purchases othersharesin
thetargetatahigherprice.

Escalation
agreements

Escalation clauses are prohibited where the
later paymentis determined by reference,
partly orwholly, to the bid consideration
under atakeover.

Shareholder givesthe bidderan optionto
requireittosellitssharesata price, conditional
uponthebidder makingatakeoverbidator
abovethatpricewithinacertaintime. The
termsofthe option would usually permitthe
shareholdertosellintothetakeover,and thus
obtainanyincreased offer price.

Pre-bid option
agreement

Anundertaking from a shareholderto accept
thetakeoverbid onthe condition thatitis
announced within a certain timeframe (not
anobligationtosell sharesatadetermined
price). The shareholderreceives the benefit
of any subsequentvariations to the takeover
bid, particularly anyincreasein price.

Pre-bid
acceptance
agreement

It may be possible forabidderto enterinto
cashsettled equity swapswith a
counterparty. The counterparty itself may
acquiretargetsharesto provide ahedge
against theirexposure underthe swap. The
termsshould be considered carefully so asto
Swap manage any risk of obtaining arelevant
arrangements  interestinunderlyingsecurities, issues of
association with the counterparty and
potential disclosure (note Takeover Panel
guidance concerningdisclosureinthe
contextofacontroltransaction where the
arrangementisover 5% or more of the

target’sshares).

Inthe case of foreign-controlled bidders, the pre-bid stake
willusually be limited to under20% due to foreign ownership
restrictions (under 10% where the bidder qualifiesasa
foreign governmentinvestor).
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5. TAKEOVER BIDS - OVERVIEW

5.1INTRODUCTION

Atakeoverbidisessentially an offertoall
members of atarget companyto purchase
theirsharesinthetargetforspecified
consideration.

Atakeoverbid can be “friendly” or hostile
and can generally take anything between
threeto sixmonths (althoughitcanbe
delayedif contested or hostile), followed
by afurtheronetotwo month period to
complete compulsory acquisition of any
outstandingshares.

Two kinds of takeover bids are permitted
in Australia:

+ an off-market bid for either quoted or
unquoted securities; and

+ anon-market bid which is available
only for quoted securities, and cannot
be subject to conditions.

Ason-markettakeoverbidsare
comparatively rare, thisguideislargely
confined to off-market takeover bids.

Onceabidderannouncesitsintention to
make atakeover bid, offersunderthe bid
must be dispatched within two months of
theannouncement.

This guide assumesthatin any control
transaction, 100% of the target securities
areacquired. Insome takeovers, a bid may
be madeinrelationtoaproportionofthe
targetsecurities (see section 5.3) or 100%
ofthetarget securities may notbe
obtained and a minority shareholding will
subsist.

In such circumstances, while control (ie
over50%) is generally obtained, there will
be limitsimposed on whatabidder may
dointermsofthe operationofthetarget
company. Directors of atarget company,
in such asituation of majority control but
not absolute control, will need to have
regard tothe bestinterestsofall
shareholders.

10

ASPECTS OF

TAKEOVER BID

Takeover bid

OFF-MARKET
TAKEOVER BID

Wide variety of takeover bid
conditionsavailable

ON-MARKET
TAKEOVER BID

Takeover bid mustbe

conditions . unconditional
(seesection7.1)
Onlyrestrictionis no maximum Only available for quoted
Sharesto . . .
b ) (referto proportional takeover securitiesof alisted
eacquired

bidsinsection5.3)

publiccompany

Consideration

May comprise cash or securities
orboth

Cash consideration only

Partialtakeoverbids

Proportional takeover bid
available

Only full takeover bid
available

On-market/
off-market buying

On-market buying only permitted
iftakeover bidisunconditional or
only subjectto prescribed
occurrences condition

Restricted to on-market
buying

Latesttime
forpriceincrease
orextension

If conditional, up to one week
before close, otherwiseto close

Fivetradingdays priorto
closeunlessthereisa
higher offer

Increasesto
takeoverbid
consideration

Operatesretrospectively, entitling
shareholders who have already
acceptedtoget

the higher price

Notretrospective -
earliersellerswillnotbe
entitled to the higher
price

Waiver of conditions

Must be made at
least seven days before expiry of
offer period

Notrelevantas mustbe
unconditional

Shareholders accept off-market

Accepting shareholders

Brokerage

foes & andtherefore do not pay pay brokerage fees as
brokerage fees inanordinarysale
Earlier of 21 days afterclose or30 Normal market
daysafteracceptanceorafterthe  settlementapplies

Payment

takeoverbid becomes
unconditional

(currently two business
days)
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5.2 OFF-MARKET TAKEOVER BIDS

The off-market takeover bid is essentially an offerto all
members of atarget company to purchase their shares
inthetargetfor specified consideration.

Separate offers are required under an off-market takeover
bid for separate classes of shares or options.

Each takeover bid must be accompanied by a bidder’s
statementand an acceptance form.

Thebidder’s statement must contain information designed
toenablethetargetshareholderto assess whetheror not
toaccept the offer, including:

+ the bidder’s identity and recent dealings by the bidder
and associates of the bidder in the target’s shares;

details of the consideration offered for the shares and
the bidder’s arrangements for financing the acquisition;

the bidder’s intentions concerning the on-going business
of the target company;

any other material information known to the bidder which
is relevant to a shareholder’s decision whether or not to accept
the offer; and

where the consideration for an offer includes shares or

other securities, a bidder is required to include in the bidder’s
statement very detailed information, effectively the same as
in a prospectus. However, where the securities being offered
are of a class which have been continuously listed on ASX for
the period of 12 months preceding the offer, the information
required is less detailed.

5.3PROPORTIONAL TAKEOVER BIDS

Offers can be madeto acquire only part of the target shares,
but such an offer must be made for a specified proportion of
eachmember’sshares. Such offers are rare. Pro-rata partial
takeovers, namely offers to acquire a specified percentage of
thetarget’sshares, with over-acceptances pro-rated, are
prohibited in Australia.

Itiscommon for the constitution of a listed company to require that
shareholderapproval be obtained before a proportional takeover
bid can proceed.
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6. SCHEMES OF ARRANGEMENT

- OVERVIEW

6.1INTRODUCTION

Inthe Australian market, a bidder seeking to acquire 100% of a publicly listed company on “friendly” terms will most commonly seek

controlthrough a members’scheme of arrangement, generally completed in a three to four month timeframe.

Amembers’scheme of arrangement may involve shareholders agreeing to transfer or cancel their sharesin the targetin exchange for cash
orsharesinabidder’scompany (oracombination of cash and shares). Theend resultis thatthe bidderwill hold all sharesin the target.

6.2 PROCESS

The processisinitiated by preparation of an Implementation
Agreementbetween the bidderand the target company, a draft
scheme between thetarget company anditsshareholdersand
an explanatory statementand notice of meeting for target
shareholders. The contents of the explanatory statementare
prescribed by the Corporations Act (generally it mustincludeall
materialinformation relevantto a shareholder’s decision to
votein connection with the scheme). Preparationisthe
responsibility of the target.

Thetargetappliestothe Courtforanorderforthe convening of
ameetingof shareholders, or meetings of classes of
shareholders, whoserightsorinterests will be affected by the
scheme.

Each meeting of shareholders (or class of shareholders) ordered
by the Court mustapprove the scheme as follows:

+ by amajority in number of the shareholders present and
voting in person or by proxy; and

+ by at least 75% of the votes cast.

Iftheschemeisapproved at each meeting, the Court will
considerordersapproving theschemeand the scheme willtake
effectwhenthe ordersare lodged with ASIC.

6.3 ADVANTAGES OF SCHEMES OF
ARRANGEMENT

The primary advantage of amembers’ scheme of arrangement
overatakeoverbidisthat, provided the voting thresholds
described above are met, all shareholders (including dissenting
shareholders) are bound by the schemeie amembers’ scheme
ofarrangementisan “all or nothing” proposition.

Assuch,ascheme of arrangement processis generally
preferred by a bidderfora “friendly transaction”, exceptin
thoserare cases where the nature of the registeris such that the
thresholdsinvolvinganumber of members can be a deterrent.

12
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7. IMPLEMENTATION OF AN
OFF-MARKET TAKEOVER BID

71CONDITIONS

An off-market takeover bid may contain conditions, while an
on-market takeover bid cannot. Forthisreason, bidders seeking
100% ownership of atarget will usually make an off-market
takeover with a minimum 90% acceptance condition, as this
permitsthem to compulsorily acquire the remaining shares after
the close of the offer underthe statutory “mop up” procedures
outlinedinsection7.12 (orto withdraw its takeover bid if that

conditionis notsatisfied). However, certain conditions (such as A takeover bid may be declared unconditional in

maximum acceptance conditions and conditions which are within most circumstances so long as the declaratIO.n IS

the bidder’s control to satisfy) are prohibited. ma(.je at least seven days before the offer period
expires.

Examples of common conditions are set out below.

CONDITION TAKEOVER SCHEME

CONDITION CONDITION

_ S“bj§Ctt° To actually reach the 90% compulsory
Finance certainty Notcustomary acquisition threshold, it is common for a
(seesection3.1) bidder to waive a 90% minimum acceptance
condition once it reaches a 70% - 80% stake in
. the target, as this will often motivate reluctant
50.1% or 90% ASCh.emf hasan a.llor shareholders to accept the offer as they know
orminimum nothing” outcome; the offer will proceed (ie it is unconditional and
Minimum minimum acceptanceis icti
inimu acceptance P' . may overcome mandate restrictions).
acceptance . replaced by requisite
conditions
shareholderand Court
common

approvals

ThatnoMACoccursinthefinancial position, ) .
MAC It is common for a bidder to set up an

businessorassets of the target o . o

institutional acceptance facility. This is
essentially an arrangement where a trustee
holds acceptance forms on behalf of
shareholders who will accept into the offer if
actual acceptances and acceptance forms held
by the trustee equal or exceed the minimum
acceptance condition.

ind Conditionsrelatingto adverse movementsin
ndex
thestock market orin key commodity prices

Regulatory FIRB or ACCC approval conditions

Prescribed Suchasnoinsolvency, paymentof dividends,
Occurences capitalreturnsorrestructuresoccurring
A person’s voting power in a company includes

votes attached to shares in which it or its
associates have a relevant interest.

Due Given prohibition on conditionsin bidder’s
Diligence control,commononlyinascheme
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7.2DURATION OF OFFER

Offersunder an off-market takeover must remain open for
acceptance foraminimum of one month but can be extended so
thatthe offeris openforamaximum of 12 months. The offer period
willautomatically be extended by 14 days if, within the last seven
days of the offer period, the bidder’s voting power
inthetargetincreasesto morethan 50% orthe offersunderthe
takeoverarevaried toimprove the consideration offered.

7.3VARIATIONS TO TAKEOVER BID TERMS

Off-market takeover bid terms can bevariedinanumber of

differentwaysincluding by increasing the takeover price, extending

thetakeover period or offering additional alternative forms of
consideration. Offersare generally varied where the bidder makes
animproved offer. Variations can only be made by giving notice to
thetarget, target shareholdersand ASIC. Avariation which
increasesthetakeover priceinthe last seven days of the bid period
willautomatically extend the takeover period by 14 days.

7.4 BIDDER’S ABILITY TO COMPETE ON-MARKET

If an off-market takeover bid is unconditional or subject only
tospecific “prescribed occurrences”, the bidder may purchase
sharesonASXintheordinary course of business. Wherea

higher cash priceis paid outside the takeover, the price payable
underthetakeoverisautomatically increased to that higher price.

14
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7.5SELLING DOWN DURING AN OFFER

Where abidder’s statement hasbeen served onthetarget company,
neitherthebidder norany ofits associatesare
permitted todispose of any sharesinthetarget unlessthey

areacceptingacompeting takeover which waslaunched (or
improved) afterthe bidder’s statement was served.

7.6 IMPLEMENTATION AGREEMENT

Ina“friendly” deal, the terms of atakeoverare agreed betweena
bidderandthetargetinan “Implementation Agreement”. This
agreementwillrecord:

+

+

the terms of the agreed takeover, including any conditions - it
is common to include a condition that all directors of the target
recommend the takeover;

the timetable forimplementing the takeover and
announcements;

the extent to which due diligence is permitted;

how the bidder and target will co-operate to
implement the takeover; and

any exclusivity arrangements (see section 3.2).

Itiscommon forthe Implementation Agreementtoinclude
a“fiduciary out” -thatis,a provision which allows the target
to ceaseto co-operate with the bidder where asuperior
offerismade by acompetingbidder.
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As an overarching principle,

the directors must always act in
the best interests of the company
and for a proper purpose.

7.7THETARGET’S RESPONSE -
THETARGET STATEMENT

The launching of an off-market takeover bid triggers an
obligation on the directors of the target company to
respond by issuing a target statement.

Thetarget statement must contain specified information
including:

+ each director’s recommendation as to whether
or not the offer should be accepted (or why a
recommendation is not given);

all the information that target shareholders and their:
professional advisers would reasonably require to
make an informed assessment of whether to accept the
offer under the takeover bid.

Wherethe bidderalready has at least 30% voting powerin
thetargetorwherethetargetandthe biddershare common
directors, the target statement mustinclude, orbe
accompanied by, the report ofanindependent expert,
statingwhetherthe expert believes the takeover offeris fair
andreasonable and the reasons for the view.

Evenifanindependent expertreportisnotrequired by the
CorporationsAct, the directors of the target often consider
itappropriatetoincludesuchareport.

7.8SHAREHOLDER INTRANSIGENCE

Where shareholder consentis needed toimplementa
defensive tactic, such consent may not be readily
forthcoming.

Institutionalinvestors, in particular, are wary of any
proposed changesto the Constitution of acompanythat
entrenches managementand or restricts takeovers (and
the consequentability of shareholders to receivea
premium for shares).
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79 FIDUCIARY DUTIES

The ability of directors to use defensive tactics to avert unwelcome

takeoversisrestricted inanumberofimportant ways. PRO-ACTIVE

DEFENCES
INCLUDE:

Thedirectorsofthe target owe fiduciary duties to the target. There
aretwo broad categories of duty:

+ the duty to act in good faith; and

+ the duty to exercise care, skill and diligence in the performance
of their duties and the exercise of their powers.

Inthe context of atakeover, the directors have an overriding duty to
ensurethatshareholders are provided with sufficientinformation
and guidanceto enablethemto assessthefairnessof the offeronits
merits and to make aninformed decision whether or notto accept
the offer.

Thatbeingsaid, there areanumber of steps that the directors of a
company can legitimately take in the face of a proposal that may
involveachange of control. Whethera particular course of actionis
alegitimate use of the powers of the directors willdepend on the
factsofany particularcaseandisanissuethatrequires careful
consideration.

710 DEFENCE

Inthe case of a hostile takeover, the takeover will focus attention on
thebidder. Criticism may originate from the target seeking to
defenditself, other predators seekingto launchrival takeover bids
orfromthe media. The bidderwillneed to consider possible
avenues of attack and minimiseits vulnerabilities.

) - REACTIVE
In hostile takeovers, itiscommon for a target company

to “attack” thedisclosure of the bidderin their
bidder’s statement orto seek to delay the despatch of
thetarget statement (therefore extending the overall
takeovertimetable) through making submissions
alleging “unacceptable circumstances” to the
Takeovers Panel.

DEFENCES
INCLUDE:

ensuring placement of shares with
those likely to support the company.
Employee share schemes and
superannuation funds are sometimes
used in this way

Listing Rule 7.9 prohibits a target from
issuing shares without shareholder
approval for a period of three months
afteritis notified that a person

is making, or proposes making,

a takeover bid. There are a few
exceptions to this prohibition

use of inter-company shareholdings
between associated companies

amendment of the Constitution to
introduce provisions making takeovers
more difficult or less attractive.
Provisions of this kind include the
requirement of shareholder approval
for proportional takeovers or (in very
limited cases) maximum levels of
shareholding

use of share buy-back provisions under
the Corporations Act to enable the
company to repurchase some blocks
of shares

criticism of the bidder and the
takeover, to dissuade shareholders
from accepting it

announcing any new positive
information that was previously
unannounced

seeking a “white knight” to make a
rival takeover bid or to acquire a large
shareholding asset redeployment or
corporate restructuring

InAustralia, the CorporationsAct, the Listing Rules, the Takeovers
Panel decisionsand policy,and common law, limit the extent to
which frustratingtactics can be utilised.

Defensive takeovertactics essentially fallinto two broad
categories—the proactive kind, which operatesasadeterrent
totakeoverbid attempts before they occur,and the reactive kind,
which areadopted only after a specific takeoverbid ismade
oranticipated.

Listing Rule 10.18 restricts the ability ofa
company to pay termination benefitsto directors
oremployees actioned on a change of control.

Assetredeployment may be constrained by
ListingRule 11.2, requiring shareholder approval
for disposal of the company’s main undertaking.

16
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711 TAKEOVERS PANEL POLICIES

ASICsupervisesthe operation of the
CorporationsActand has wide powersto
investigate,amongst otherthings, the
conductand sharetradingactivities of
partiesinvolvedinatakeover. Throughits
regional officesin each state of Australia,
ASICalsoreviews most of the documents
issued by partiesinvolved in a takeover.

ASXmaybecomeinvolved in atakeoverifit
isconcernedthatitsrulesare notbeing
complied with by the partiesinvolvedinthe
takeover. The principal concern of ASXisto
ensurethatthereisaninformed marketin
sharesinthetargetcompany.

The Takeovers Panelisanon-judicial body
comprised of representatives of industry
-inparticularthesecuritiesindustry and of
thelegaland accounting professions. ASIC,
thebidder, thetargetorany otherperson
whoseinterests are affected by
circumstancesrelating to a takeover bid
may apply to the Takeovers Panelin orderto
obtainadeclaration of “unacceptable
circumstances”. In such circumstances, the
Takeovers Panelhasabroad powerto make
ordersinrelation tothe takeover.

Inadditiontoits dispute resolution powers,
the Takeovers Panelhasissued guidance
governing takeover bids.

Abreachofthe “20% Rule” does not
automaticallyinvalidate ashare
acquisition. However, the Takeovers Panel,
whichisintended to be the main forum for
resolvingdisputes during a takeoverbid,
canmake awiderange of remedial orders
ontheapplication of ASIC, the bidderand/
orthetargetoranyotherpersonwhose
interestsare affected, including:

+ restraining the exercise of voting rights;

+ restraining acquisition or disposal of
shares;

+ directing the disposal of shares;

+ directing that the shares be vested in
ASIC; and

+ cancelling an agreement or offer made
under a takeover bid.
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712 MOPPING UP - COMPULSORY ACQUISITION

Where a bidder hasacquired a90% stake in the target, the Corporations Act providesa
statutory ability for the bidder to call for a security to be delivered toitand an ability fora
shareholdertorequire the acquisition of its securities in certain circumstances.

Following atakeover bid, a bidder may compulsorily acquire any securitiesin a takeover
classif by the end of the offer period:

+ the bidder and its associates have relevant interests in at least 90% by number of the
securities in the bid class; and

+ the bidder and its associates have acquired at least 75% by number of the securities
that the bidder offered to acquire under the takeover bid (whether the acquisitions
occurred under the bid or otherwise).

In addition, ifthe bidder fails to meet either or both of those requirements, it may
nevertheless compulsorily acquire securitiesin the bid class with the approval of the
Court.

Anotice of compulsory acquisition must be given within one month after the offer closes
orafterthe date of any applicable Court orderapproving compulsory acquisition. The
bidderisthen entitled to acquire the outstanding securities on the terms offered under
the takeover bid.

Dissenting shareholders may contest the compulsory acquisition by application to the
Court.

Ifthe 90% threshold isreached and the bidder decides not to use the compulsory
acquisition mechanism, the bidder must make an offer to remaining shareholdersin the
bid classto buytheirshares atthe bid price. The bidder must make similar offers to
holders of securities that are convertible into bid class securities except where takeover
offers were made for the convertible securities.

713 GENERAL COMPULSORY ACQUISITION POWER

In addition to the post-takeover bid power of compulsory acquisition outlined above,
Part6A.2 of the Corporations Act contains a general power of compulsory acquisition
outside the context of a successful takeover bid (oralongside a successful takeover bid in
relationto somebut notall of the target’s securities), enabling:

+ aperson whoisa “90% holder” of one class of securities to acquire the remaining
securities of that class; and

+ apersonwhoisa “90% holder” in the sense of both having voting power in the
relevant company of at least 90% and holding either alone or with a related body
corporate “full beneficial interests” in at least 90% by value of all of the securities
of the company that are either shares or convertible into shares, to acquire all the
outstanding shares, or securities convertible into shares, of the company.

Therearealso time limits on the exercise of theserights.

This powerisavailable atanytime, not only after atakeover, provided the holder
commences the compulsory acquisition process within sixmonths of becoming a 90%
holder. Inthis circumstance an expert’s report mustaccompany the compulsory
acquisition notice.
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8. CHOOSING BETWEEN A SCHEME
OF ARRANGEMENT OR TAKEOVER

TAKEOVER

Acquisition of securities by bidder from each individual
shareholder (may occur on-market or off-market).

FEATURE

Mechanism
of acquisition

SCHEME

May take various forms (including transfer of securities, or cancellation
and new issue of securities). Transaction effected under Implementation
Agreement, approved at meeting of target company shareholders and
Court.

Takeover bid may be subject to fulfilment of conditions (except if
offer made on-market).

Schemes may be subject to fulfilment of conditions.

Offer could be adversely affected by conditions remaining Conditions Conditions may be satisfied after the scheme meetings, delaying the

unsatisfied and the offer needing to remain open while waiting for second Court hearing.

conditions to be satisfied.
Scheme documentation is relatively inflexible following the first Court
hearing to convene the scheme meeting (as changes to terms may only be
made with Court sanction).

Terms and conditions can be varied (although there are limitations

on extending the offer period during the last seven days of the Can use scheme provisions to facilitate a corporate restructure or

offer period). divestment and can be structured to cover all of the target’s securities by
having concurrent schemes for different classes of securities.

Offer period must be minimum of one month and up to 12

months. Flexibility The bidder is limited to acquiring up to 20% until implementation (subject

The bidder is limited to acquiring up to 20% (subject to a lower
limit under Australia’s foreign investment rules(see section 2)) until
the offers are made, although the bidder may acquire securities
on-market during the offer period in some circumstances.

to a lower limit under Australia’s foreign investment rules (see section 2)).

The bidder’s shares in the target may be treated as a separate class due
to the bidder’s interests in the proposal succeeding, and the bidder may
therefore have to vote as a separate class of member or abstain from
voting. This may increase the risk that a party could obtain a “blocking
stake” to stop the remaining members, not associated with the bidder,
approving the proposal.

Yes, may secure due diligence access, break fee,

Pre-acquisition

Yes, must have discussions with target board before proceeding with

exclusivity arrangements, board recommendation discussions scheme. Similar issues as under a takeover bid regarding due diligence,
and pre-bid stake before launching takeover. possible break fee arrangements etc.
Once publicly announced, the bidder must proceed with takeover
bid within two months unless there is a material new circumstance ~ Compulsory . . L

L . . May announce intention to make acquisition by scheme but not proceed.
or change in circumstances warranting not proceeding ora breach  takeover
of proposed
An offer under an off-market takeover bid cannot be withdrawn Withdrawal Target company may withdraw from the scheme at any point up until the
without the written consent of ASIC. That consent is seldom given. Court approves the scheme at the second Court hearing.
The bidder controls and initiates the process at all stages (subject Control of Target company controls the process subject to the terms

to intervention by the Takeovers Panel).

transaction

of an Implementation Agreement.

As a technical matter, it is not essential as a takeover bid can
proceed as “hostile”. However, co-operation by the target
board would, as a practical matter, be preferable. Practically, a
recommendation in favour of the takeover bid is key.

Target
co-operation

Essential, the scheme is that of the target company itself. Target directors
need to conclude the transaction is in shareholder’s best interests, not
merely respond.

No, but ASIC has a general administration role and usually reviews

Court approval
bid documents and the Takeovers Panel is the primary dispute o uirez7p Yes, to order the scheme meetings, and to approve the scheme.
resolution body. 9 '
Not required ASIC The Court may not approve a scheme unless ASIC issues a certificate
i ’ approval confirming that they have no objection to the scheme.

18
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TAKEOVER FEATURE SCHEME
Once the bidder’s statement is lodged with ASIC, timetable largely No statutory timetable (but in practice time period likely to be
prescribed by statute (but need to factor in compulsory acquisition similar to takeover).
process). . : :
Timetable Court convenes the meeting and completion to then follow

Timing varies - unlikely to be less than three months. Listing Rule timetable.
See indicative timetable in annexure. See indicative timetable in annexure.
Key documents are the bidder’s statement and the
target’s statement.
High level of disclosure. All information known to the Key documents are the scheme Implementation Agreement, notice
bidder (and not previously disclosed to shareholders) of scheme meeting and explanatory statement.

ichi ; > decisi Disclosure
which is material to shareholders’ decision. Responsibility for disclosure is with the target.
Scrip takeovers generally require prospectus-level disclosure. Effectively same level of disclosure as under a takeover.
Practice to lodge a substantial holder notice during
the offer period.
Required in certain circumstances (eg connection between bidder Independent

and target) and usual in hostile takeovers.

expert’s report

Usually included in scheme documents.

Possible rival bidders but bidder has flexibility to vary offer.

100% ownership not guaranteed - must receive sufficient
acceptances to reach compulsory acquisition (see below).

Institutional acceptances difficult to achieve without waiving 90%
minimum acceptance condition.

Very common that a bidder must drop the 90% minimum acceptance
condition prior to achieving the 90% threshold.

Possible
vulnerabilities

Scheme documentation subject to ASIC and Court scrutiny.
Court hearings may provide forum for dissidents.

Can be difficult to vary scheme to meet competition
from other bidders and has timetable implications.

Limited flexibility in timetable once dates set.

Opportunity for manipulation of voting by dissident shareholders
(usually by splitting shares into small parcels).

Offer can be made unconditionally (or conditions may be waived)
enabling shares to be acquired very shortly after dispatch of offers to
shareholders.

Theoretically, the earlier the acquisitions are made, the less the risk
of adverse share price fluctuations.

Timing of
acquisition and
focus on value

Shares are not acquired until after final Court orders are lodged and
the scheme is implemented.

Shareholder decision will be focused on value of securities at the
time of the scheme meeting, which will be at least one month after
the preparation and dispatch of final scheme documentation.

No minimum thresholds, although the offer may have a minimum
acceptance condition.

To be effective, requires approval of more than 50% in number and
75% in votes of those scheme members who attend and vote at the

Minimum relevant scheme meeting (whether in person or by proxy).
There are also the 90% thresholds in the Corporations thresholds
. There may be classes of scheme members who need to approve the
Act to commence compulsory acquisition. . X
scheme in separate scheme meetings.
Scheme is all or nothing ie if it is approved, 100% of the shares will
Offer may be made without the minimum acceptance thresholds (or ~ All or be acquired or, if not approved, no shares will be acquired.
minimum threshold condition may be waived). nothing Could propose a scheme with fall-back takeover if scheme
not approved.
May make a separate takeover bid for convertible securities. Dealing with
convertible Can be done concurrently with scheme for ordinary shares.
May also compulsorily acquire if 90% of voting shares acquired. securities
Yes, pre-bid.
) ) ) ) Collateral Yes as part of scheme transactions but consideration
During takeover, only if not likely to induce acceptance benefits needs to be given to potential voting implications.

or disposal of securities.

G' ‘ GTLAW.COM.AU
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9. REGISTERED MANAGED
INVESTMENT SCHEMES

9.1BACKGROUND

Underthe CorporationsAct,aMISisa
schemein which:

+ people contribute money (or money’s
worth, eg property) as consideration to
acquire an interest in benefits produced by
that MIS;

+ any of the contributions are pooled or
used in a common enterprise to produce
financial or other benefits; and

+ the members who contributed do
not have day-to-day control over the
operation of the MIS.

This broad definition will capture many
arrangements that go by more financially or
operationally orientated names, eg
investment funds, hedge funds and A-REITS.

In Australia, itis common for these MISs to
besetup asunittrusts, compared to other
jurisdictions where limited partnerships are
often preferred, eg the US, UK, Hong Kong
and Singapore. Under an Australian unit
trust, theinvestors/beneficiaries contribute
tothe capital of the trust by subscribing for
unitsinthetrustin asimilar fashion as
shareholders do for sharesina company.

The unittrustis often operated by a third
party trustee who takes fees for
administering the trust. In some cases, the
unittrustwill be stapled to a company, such
that securitiesin the unittrustand company
may not be dealt with separately. Instapled
structures, the trustee may be owned by
the corporateinthe staple, creating what is
referredto asaninternalised management
structure.

20

In certain circumstances, a unit trust will
need to be registered with ASIC asa MIS
under Chapter 5C of the Corporations Act.
This will generally be required if the trustis,
widely held (more than 20 members), or
promoted by a personin the business of
promoting MISs. If offers of interestsin the
trustare only made to excluded offerees
(eg, sophisticated or wholesale persons),
then the MIS will not need to be registered.
ASX cannotlista MIS unlessit has been
registered with ASIC.

The trustees of registered MISs are known as
responsible entities and have additional
rightsand obligationsimposed on them
under Chapter 5C of the Corporations Act.
Duetoarange of local licensing
requirements, sometimes a third party
professional responsible entity will be
appointed toactinthatrole. Aresponsible
entity will often also appoint a third party
manager (often the promoter of the scheme)
toactively manage the trust in exchange for
itsown fees (less costs).

The responsible entity’s fees must be set
outintheregistered scheme’s Constitution.

This section of the guide describes how
registered schemes setup as unit trustsare
treated by the Corporations Act and other
Australian laws that govern control
transactions.
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9.2TAKEOVERS

Thetakeovers provisions of the Corporations Actapply to MISsthat are listed asifthey are a
listed company, with several modifications that reflect the external management model.

Forexample,votingand general meetings relate to the registered MIS butitwill be the
responsible entity that callsand holds the meeting.

The:

+ obligations and powers that are imposed or conferred on a company are imposed or
conferred on the responsible entity of the registered MIS;

+ directors of the responsible entity are treated as if they are the directors of the MIS.

9.3TRUSTSCHEMES

The CorporationsAct provisions
governing company schemes of
arrangementdescribedinsection6 donot
applytounitsinaregistered MISand so
cannotbe used to effect friendly control
transactionsasthey canforcompanies.

Instead, Australian practice hasbeento
rely ontherespective state Trustee Acts
provisionsthatallow thetrustee (iethe
responsible entity) to apply to therelevant
State Supreme Court foradvice or
direction onthe managementor
administration of the trust (ie registered
MIS) - forexample, see section 63 of the
Trustee Act 1925 (NSW).

Theresponsible entity astrustee of the
registered MIS willapply to the Court for
advice and direction with respect to
amendingtheregistered MIS’s
constitution undera power provided forin
the Corporations Act. Theamendment will
authorise theresponsible entity to transfer
alloftheunitsintheregistered MISto the
acquirer subjectto unitholderapproval.

Itis market practice, to mirror the
company scheme of arrangement process,
seesection6.

9.4 CHANGE OF
RESPONSIBLE ENTITY

Thereisathird controltransaction
available to persons seeking control over
theassetsof aregistered MISand thatisto
replace theresponsible entity of the MIS.
Replacingtheresponsible entity will not
givethe new responsible entity an
unfettered ability to deal with the
registered MIS’s assets asit will still be
subjecttothe CorporationsAct, the
scheme’s Constitution and, where listed,
theListing Rules. Instead, thisallows the
new responsible entity to manage the
registered MISandinreturnreceive the
feesitis entitled toundertheregistered
MIS’s constitution.

Changingaregistered MIS’sresponsible
entity can either befriendly (iethe current
responsible entity retiresand appoints the
new responsible entity asits successor) or
hostile. The CorporationsAct provides
thatthe members of aregistered MIS may
votetoremoveandreplacetheresponsible
entity by extraordinary resolution. An
extraordinary resolution has certain
notice requirementsand mustbe
approved by 50% of allmemberswho are
entitled tovote (including those not
present). Inorderto callameeting,an
agitating member(s) must either:

+ hold 5% of the votes entitled to be cast
on the extraordinary resolution; or

+ be at least 100 members, entitled to
vote on the extraordinary resolution.
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ANNEXURE - HIGH LEVEL
INDICATIVE TIMETABLE*

Bidder’s statement prepared Dispatch oftarget’s
statementtoshareholders,
OFF MARKET A iceonthe bidderand
Pre-merger K \ serviceonthebidderan
TAKEOVER discussions lodgementwith ASICand
between bidder ASX (Note 10).
andtarget
company
(if friendly). Dispatch of offer/
Terms of bidder’s statement
tot t
takeove-roffer Lodgment of bidder’s (; arie l;ompca)?fy
determined. bublic statement with ASIC and shareholders. Offer
. opens (Note9).
Duediligence announcement ASX (Note6).
complete oftakeover Serviceof bidder’s
(Note2). by bidder. statementon target.
l l l L

D
[ ] [ ]

Pre-merger Public First Courthearing
discussions announcement (Note 7).
betweenbidder oftransaction.
andtarget Dispatch of Notice of
company. Meetingand Explanatory
Implementation Statement (Note 8).
Agreement Schemedocumentsdrafted
agreed and andfinalised
signed (Note3).
(Note1).
Target company gives notice
Duediligence to ASIC (Note 4) and ASX
SCHEME OF complete (Note5).
ARRANGEMENT (Note2).
NOTES
1. Assumes no non-binding term sheet or announcement prior to the 5. Where a company proposes to reorganise its capital, it must notify and
negotiation of a binding Implementation Agreement. liaise with ASX to ensure that an orderly market is maintained for its

. . o ) ) ) securities and provide certain information as to the effect of the scheme
2. Duediligence may be limited to public information only or, if deal is o
) ) . : upon capital in the explanatory statement.
friendly, may include non-public information.

6. Thetimetable indicates the latest lodgement date possible in order to
3. Assumes four weeks from announcement to complete scheme . ) )
comply with the statutory timetable. In the case of a hostile or contested

documents. ) ,
takeover, it would be much more likely for the documents to be lodged
4. Atleast 14 days’ notice (unless ASIC or Court permits less) of the hearing of either on or soon after day one (when the public announcement is
the application must be given to ASIC and ASIC must be given a reasonable made).

opportunity to examine the documents. In practice, at least three weeks’ o ) ) )

) ) 7. Thisis asingle party hearing to approve the Notice of Meeting and

notice should be given to ASIC. )
Explanatory Statement and to order the scheme meeting.
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Earliest day for close of offer
(assumingregulatory
approvalsobtained andall
other conditions satisfied/
waived) (Note 11).

Ifbidder has control of 90% of
bid class securitiesand 75% by
number of securities bid for, the
processforcompulsory
acquisition cancommence by
dispatching compulsory

acquisition notices.

Registration
of target
companyas
holder of
shares
acquired
pursuantto
compulsory

acquisition.

[ )
oo o | e | e | e | s | we | m | w5
® [ ] [ ] [ ]

Scheme meeting held

(Notes12&13). Second Courthearing -
forapproval of scheme.
(Note 14).
Scheme
Orderapprovingscheme complete,
sealed by Courtand lodged scheme
withASICand ASX. consideration
IZEZ?:&:?Z Schemebecomes effective. paid (Note 16).

declare meeting
duly convened
andresolutions
duly passed.

8. Assumes five days to print these documents after the first Court hearing. 28
clear days’ notice required. This assumes all meetings are able to be held on
the same day.

9. The bidder’s statement/offer must be dispatched to target shareholders
between 14 days and 28 days from service of the bidder’s statement on
the target so as to be dispatched to target shareholders not later than
two months after announcement of the offer. The target may consent to
earlier dispatch. It is assumed that dispatch of the bidder’s statement is
completed on one day.

1

O

. The target’s statement must be dispatched by the target company to
each of the shareholders no later than 15 days after dispatch of the
bidder’s statement.

G' ‘ GTLAW.COM.AU

11.

12

13.

14.

15.

16.

Schemerecord
date (Note 15).

Offer cannot close earlier than one month after the offer opens. An offer
cannot remain open for more than a 12 month period.

- Assumes a period of three months from announcement to obtain all

regulatory approvals and satisfy all other conditions. This period may be
shorter or longer depending on the circumstances.

At least seven days before date of second hearing.

This date is indicative only. The second Court hearing is often
accelerated.

Usually three business days after scheme becomes effective.

Occurs five business days after scheme record date.
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Gilbert + Tobin is a tier one Australian corporate
law firm. Since our inception in 1988, the firm has
expanded to provide a full service legal offering to
corporates and governments throughout
Australia, and around the world. We are renowned
for our top talent, progressive approach to legal
issues and client service.

Our principal areas of practice are: Corporate
Advisory (Funds, M&A, Private Equity, Capital
Markets, Income Tax, GST and Stamp Duty),
Banking + Finance, Technology + Digital, Energy +
Resources, IP, Disputes + Investigations, Real
Estate + Projects and Competition + Regulation.

“THE FIRM IS WIDELY
RECOGNISED AS A
POWERHOUSE IN
CORPORATE, BANKING AND
DISPUTE RESOLUTION.”

AUSTRALIAN FINANCIAL REVIEW

“BEST FIRM | HAVE EVER
WORKED WITH - PRACTICAL,
COMMERCIAL, INNOVATIVE
AND COST CONSCIOUS.”

IFLR 1000
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EXTERNAL RECOGNITION

2024 CHAMBERS ASIA PACIFIC

G+T has 52 ranked partnersacross21 areas
of law.

We are one of only two Australian law firms
toberanked Band 1in each of Corporate/
M+A, Equity Capital Markets, Private
Equity and Competition & Antitrust.

Weare alsoranked Band 1in Acquisition
Finance, Corporate Finance, TMT, Fintech,
and Charities.

2023 CHAMBERS GLOBAL

G+Tisranked Band 1infourareas of law,
including Equity Capital Markets and
Corporate / M+A.

Wearealsorecognised asa Spotlight firm for
Internationaland Cross-Border Capabilities.

2023 LEGALS500 AUSTRALIA

G+Tisranked Tier1across 10 areas of law
including Equity Capital Markets,
Corporateand M+A, Banking and Finance,
Competitionand Trade, Data Protection,
Dispute Resolution, Intellectual Property,
IT and Telecoms, Project Finance and
Restructuringand Insolvency.

2023 IFLR1000 AUSTRALIA

G+Tisranked across 12 areas of law
including Tier 1 Equity Capital Markets,
Corporateand M+A, Private Equity.

2023 AUSTRALASIAN LAW
AWARDS

G+T wonin four categories at the 2023
Australasian Law Awards, including:

+  LawFirm Leaderofthe Year-Danny
Gilbert.

+ Insolvency and Restructuring Deal of
theYear- APAGroup’s acquisition of
Basslink.

+  Mid-Market Deal of the Year -
Anchorage Partners’ sale of Rail First
Asset Management.

+  Excellencein Technology & Innovation.

2022 LEAGUETABLES RESULTS

G+T took lead positions across both M+A
and ECM for Australiaand NZ:

+  1stonnumberofannounced M&A
deals-Bloomberg.

+  1stonthevalue of ECM dealsacting
forthe manager (JLMs/underwriters)
- Refinitiv.

+  Rankedinthe Top 10 APAC Legal
Advisors for Private Equity & Venture
Capital by Refinitiv.

0 Chambers 0

RANKED IN

W Asia- ¢

@ Pacific @
L _J N
& 20230
Leading Firm

TRANSACTION TEAM OF THE
YEAR AWARD

G+T isthe consecutive winner of the 2022
Transaction Team of the Year Awards by
Lawyers Weekly Australian Law Awards.

2023 MERGERMARKET AWARDS

G+T won Private Equity Legal Adviser of
the Yearand Mid-Market Legal Adviser of
theYear.

ACTED ON AUSTRALIA’S LARGEST
TAKEOVER DEALIN 2022

CIMIConitsresponseto HOCHTIEF
Australia’s unsolicited takeover bid
valuing CIMIC at $6.85 billion.

G' ‘ GTLAW.COM.AU
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GILBERT +TOBIN

OUR CREDENTIALS

BUYING AN AUSTRALIAN PUBLIC COMPANY GUIDE

Whenitcomesto M&A, Gilbert+ Tobinis Australia’s leading independent law firm. With a focus on dynamic and evolving market sectors,
Gilbert+Tobin works on transactions that define and direct the market. Our M&A teamis well regarded as being professional,
responsive and innovative. We bring disciplined and effective managementto large structured deals, while remaining flexible and open
tounique opportunities, allowing us to achieve commercial results for clients through creativity and perseverance.
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Adamantem on its acquisition of ASX-listed Legend Corporation
Limited by way of scheme of arrangement

AMA Group on its announced demerger and $500 million take
private of its Panels business by Blackstone Private Equity

Anheuser-Busch InBev on its $16 billion sale of Carlton & United
Breweries to Asahi Group

Anheuser-Busch InBev on the Australian aspects (CUB/Fosters) of
its US$107 billion takeover of SAB Miller, the largest takeover in
the world in 2016

Ansell on the US$600 million sale of its Sexual Wellness business
to Humanwell Healthcare and CITIC Capital Partners

APN Funds Management (as responsible entity of Generation
Healthcare REIT) in respect of the $500 million takeover bid for
Generation Healthcare REIT by NorthWest Australia

Atlas Arteria on its response to IFM Global Infrastructure’s
acquisition of a 19% interest in Atlas Arteria, valuing the company
at over $7.6 billion

Beach Energy on all aspects of its successful $1.585 billion
competitive bid to acquire Lattice Energy from Origin Energy and
related debt and equity capital raisings

BGH Consortium (including BGH Capital, AustralianSuper and
Rod Jones) on its proposed $2.3 billion acquisition of Navitas by
scheme of arrangement

BGH Capital led consortium on its $4 billion takeover proposal to
acquire Healthscope

Blackstone (as part of a consortium including Canada Pension
Plan Investment Board and GIC) on the acquisition of a controlling
interest in a new entity housing the Financial and Risk business
in joint venture with the previous owner Thomson Reuters, at an
overall valuation of US$20 billion

Boardriders, Inc on its acquisition of Billabong by scheme of
arrangement for an enterprise value of $380 million

The Carlyle Group (through its Carlyle International Energy
Partners platform) on the Australian aspects of its acquisition of
EnerMech Group from Lime Rock Partner

Carlyle Private Equity on the $517 million sale of its 50% interest
in Coates Hire to its joint venture partner, National Hire (a
subsidiary of Seven Group Holdings)

CHAMP Private Equity on the $1 billion sale of Accolade Wines

CHAMP Private Equity on its $170 million acquisition of the Jaybro
business as part of a competitive sales process

Cleanaway Waste Management Limited (Cleanaway) (ASX:CWY),
on its $168.5 million acquisition of Global Renewables Holdings
Pty Ltd (GRL)

CIMIC on its response to the unsolicited takeover bid by
HOCHTIEF Australia, valuing CIMIC at $6.85 billion

Coca-Cola Amatil on the joint acquisition by Amatil and its major
shareholder, US-based The Coca-Cola Company (TCCC), of a 45%
equity stake in Made Group, an independent Australian beverage
manufacturer

Cover-More on the $739 million recommended scheme proposal
from Zurich Insurance Company

Crescent Capital Partners on the $205 million sale of its
GroundProbe business to Orica

Direct Group Investments Pty Ltd in relation to the sale of 100%
of the share capital of Direct Group Investments Ltd and Interfine
Direct Pty Ltd to CPEC Capital

DuluxGroup on Nippon Paint’s $4.2 billion proposal to acquire
DuluxGroup by scheme of arrangement

Energy Developments on its $1.4 billion acquisition by DUET
Group by scheme of arrangement

GrainCorp on the $3.3 billion (enterprise value) approach by Long-
Term Asset Partners

GrainCorp on the sale of its Australian Bulk Liquid Terminals
business to ANZ Terminals for an enterprise value of
approximately $350 million

Great Panther Silver on its $144 million acquisition of Beadell
Resources by scheme of arrangement

Harbour Energy/EIG Partners consortium on the proposed $14.4
billion takeover bid for Santos

Investa Commercial Property Fund on the $3.35 billion battle for

the ASX listed Investa Office Fund between Oxford Properties &
Blackstone

I00F on its $975 million acquisition of Australia and New Zealand
Banking Group’s (ANZ) OnePath Pensions and Investments and
aligned dealer groups businesses

Jacobs Engineering Group Inc. on Australian legal aspects of its
$4.6 billion sale of its energy, chemicals and resources division to
WorleyParsons

G' ‘ GTLAW.COM.AU



+ Jadestone Energy on its acquisition of the Montara Oil Field from
PTTEP which included advising on a US$100 million senior debt
facility and Australian law aspects of a US$110 million capital
raising and AIM Listing

+ KKRonits $2 billion acquisition of MYOB Group by scheme of
arrangement

+ Lifehealthcare on its successful $168 million sale to Pacific Equity
Partners by scheme of arrangement

+ Liverpool Partners on its acquisition (together with Adamantem
Capital) of Zenitas Healthcare for $108 million by scheme of
arrangement

+ Macquarie Asset Management and its co-investors on the $3.58
billion sale of Axicom to Australia Tower Network, owned by
AustralianSuper and Singtel

+ Macquarie Infrastructure and Real Assets (MIRA) on its $2.6 billion
acquisition of Bingo Industries Limited by scheme of arrangement

+ Mineral Resources on the sale process for the $2 billion
divestment of up to a 49% interest in its Wodgina lithium mine
assets

+ Neptune Energy Group (which is backed by funds advised by
The Carlyle Group, CVC Capital Partners Fund Vl and a group
of co-investors) on the Australian aspects of its EUR 4.7 billion
acquisition of a 70% shareholding in ENGIE E&P International S.A.
from France’s ENGIE Group

+ NSW Government in relation to the $2.6 billion concession of Land
and Property Information NSW

+ Pacific Equity Partners and The Carlyle Group on their $1.23
billion acquisition of iNova Pharmaceuticals from the Valeant
Group

+ PayPal on its US$400 million acquisition of HyperWallet Inc., and
the integration of the Australian Hyperwallet business

+ Pemba Capital Partners (and other shareholders) on the $701
million sale of Device Technology Australia to Navis CapitalPemba
VCLP (a newly established PE)

+ Platinum Equity LLC on the Australian law aspects of its US$ 2.5
billion acquisition of Multi-Color Corporation (a leader in global
label solutions)

+ Quadrant Private Equity and the minority owners of the Real
Pet Food Co on the $1 billion sale of the Real Pet Food Co to a
consortium of investors including New Hope, Hosen and Temasek

+ Quadrant Private Equity on its $160 million investment in the AMF,
Kingpin and Playtime businesses in Australia and New Zealand

+ Qube led consortium on the $9 billion acquisition of Asciano (the
largest public M&A deal in Australia in 2016)
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Ruralco Holdings on its proposed $468 million acquisition by
Nutrien by scheme of arrangement

Shaw and Partners Limited on its partial sale to EFG International

Sonic Healthcare on its $750 million acquisition of Aurora
Diagnostics and its $600 million placement and related share
purchase plan to part fund that acquisition

Spotless on the defence of the unsolicited $1.3 billion takeover
bid by Downer EDI

State of NSW as a seller in the $1.6 billion sale of Property
Exchange Australia to a consortium comprised of Link, CBA and
Morgan Stanley

Telstra in connection with a new venture capital fund launched
by Telstra Ventures, the venture capital arm of Telstra (deal

value of US$500 million). The new fund is backed by Telstra and
HarbourVest, one of the world’s largest private equity investment
firms

Telstra Corporation in relation to the merger of Fox Sports
Australia (owned by News Limited) and Foxtel (owned 50/50 by
News Limited and Telstra)

The Stars Group Inc. on its acquisition of 80% of CrownBet, and
CrownBet on its successful bid to acquire William Hill (aggregate
deal value of $650 million)

TPG Capital on its $1 billion (enterprise value) acquisition of pet
and vet care company Greencross

TPG Capital on the acquisition of Novotech Holdings

TPG consortium (comprising TPG and the Ontario Teachers’
Pension Plan) on the proposed acquisition of Fairfax

Virtus Health on the competing proposed scheme of
arrangement and simultaneous takeover bid by CapVest, and
unsolicited but ultimately recommended takeover bid by BGH
Capital, dubbed by the Australian Financial Review as “the M&A
battle of the year”

Wesfarmers on the sale of it 13.23% stake in Quadrant Energy
alongside co-sellers Brookfield, Macquarie and AMB Holdings
(value of US$2.15 billion cash + contingent payments related to
the Bedout Basin)

Wesfarmers on its strategic review of Officeworks, including

consideration of potential trade sale or IPO

Xuchen International, a subsidiary of Chengtun Mining Group
Co, in relation to the proposed $109 million acquisition of Nzuri
Copper by scheme of arrangement

Yancoal Australia (target role) on its response to the unsolicited
take private proposal from Yankuang Energy valuing Yancoal at
$7 billion
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