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INTERPRETATION BOILERPLATE CLAUSE

Need to know

An interpretation clause sets out the rules which apply to the interpretation of a deed or agreement. Our
sample clause is a standard boilerplate interpretation clause for a commercial contract. You should
carefully consider whether each paragraph is appropriate for you, select from the available options and
consider whether any further adjustments are required.

THE SAMPLE CLAUSE

1.1 Interpretation

In this [deed/agreement] the following rules of interpretation apply unless the contrary intention
appears:

(a) headings are for convenience only and do not affect the interpretation of this [deed/agreement];
(b)  the singular includes the plural and vice versa;
(c)  words that are gender neutral or gender specific include each gender;

(d)  where a word or phrase is given a particular meaning, other parts of speech and grammatical
forms of that word or phrase have corresponding meanings;

(e) the words ‘such as', including’, 'particularly’ and similar expressions are not words of limitation;
() a reference to:

(i) a person includes a natural person, partnership, joint venture, government agency,
association, corporation, trust or other body corporate;

(i) athing (including but not limited to a chose in action or other right) includes a part of that
thing;

(iii)  a party includes its agents, successors and permitted assigns;
(iv) adocument includes all amendments or supplements to that document;

(v)  aclause, term, party, schedule or attachment is a reference to a clause or term of, or party,
schedule or attachment to this [deed/agreement];

(vi)  this [deed/agreement] includes all schedules and attachments to it;

(vii) a law includes a constitutional provision, treaty, decree, convention, statute, regulation,
ordinance, by-law, judgment, rule of common law or equity [or a rule of an applicable
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Interpretation Boilerplate Clause

Financial Market] and is a reference to that law as amended, consolidated or replaced;

(viij) a statute includes any regulation, ordinance, by-law or other subordinate legislation made
under it;

(ix) an agreement other than this [deed/agreement] includes an undertaking, or legally
enforceable arrangement or understanding whether or not in writing; and

(x) a monetary amount is in Australian dollars and all amounts payable under or in connection
with this [deed/agreement] are payable in Australian dollars;

(g) an agreement on the part of two or more persons binds them [jointly and not severally / severally
and not jointly / jointly and each of them severally];

(h)  no rule of construction applies to the disadvantage of a party because that party was responsible
for the preparation of this [deed/agreement] or any part of it;

(i) when the day on which something must be done is not a Business Day, that thing must be done
on the [following/preceding] Business Day;

() in determining the time of day where relevant to this [deed/agreement], the relevant time of day is:

(i) for the purposes of giving or receiving notices, the time of day where a party receiving a
notice is located; or

(i) for any other purpose under this [deed/agreement], the time of day in the place where the
party required to perform an obligation is located;

(k)  aday is the period of time commencing at midnight and ending immediately before the next
midnight is to occur; [and]

() if a period of time is calculated from a particular day, act or event (such as the giving of a notice),
unless otherwise stated in this [agreement/deed], it is to be calculated exclusive of that day, or the
day of that act or event [; and/.]

(m) To the extent there is any conflict between the provisions of this [deed/agreement] [and] [specify any related
documents eg Statement of Work, special conditions, specifications etc], [the terms of the main body of this
[deed/agreement] will prevail / the following will prevail in the following order: [specify order]]

9 End option
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Interpretation Boilerplate Clause

1 What is this clause and why
is it used?

An interpretation clause sets out the rules of
construction that the parties intend to apply to the
contract. While there is temptation to simply cut
and paste our sample clause, the provisions of
this clause are often material to the contract.
Hidden issues may arise if this clause is not
properly reviewed.

The purpose of an interpretation clause is:

. to provide certainty of understanding when
interpreting the contract, to avoid a court
interpreting the contract in a way that is
inconsistent with the parties’ intentions;
and

. to avoid repetition of information when
drafting a contract, making it easier to
read.’

Interpretation clauses in commercial contracts
tend to be reasonably standardised, although
important choices need to be made within parts
of the clause in each particular case (these are
discussed in section 3 below). Interpretation
clauses are not often the subject of negotiation
and are ordinarily less tailor-made than other
clauses that relate to the core of the contract.?

The sample interpretation clause is a standard
"boilerplate” clause with rules of interpretation
that are fairly typical of those in most commercial
contracts. However, the interpretation clause
should be read together with the draft contract
before finalisation to ensure that the contract has
been drafted in accordance with the rules
contained in that clause, and to ensure that its
application does not cause any part of the
contract to have an ambiguous or unintended
meaning. Areas of particular consideration are
set out in section 3 below.
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2 Using the sample
interpretation clause

2.1 What does the sample interpretation
clause do?

In summary, the sample interpretation clause
operates by:

. expressly stating how the parties intend
particular grammatical conventions
(adopted in the document) should be
interpreted. For example, an interpretation
provision which states that “the singular
includes the plural and vice versa” avoids
the need to draft the document by including
references to both singular and plural
versions of each noun;

. by setting out the breadth with which
particular concepts are intended to be
treated by the parties. For example, the
inclusion of the phrase “a document
includes all amendments or supplements
to that document” obviates the requirement
to state this repeatedly throughout the
document (or to repeat such a rider in the
definitions section for every defined
document); and

. by altering, confirming or clarifying certain
common law construction principles which
might apply to the interpretation of the
contract, and seeks to achieve a level of
certainty among the parties about the rules
which a court should apply when
interpreting the contract. For example, the
inclusion of the phrase, “no rule of
construction applies to the disadvantage of
a party because that party was responsible
for the preparation of this
[deed/agreement] or any part of it”,
excludes the contra proferentem rule (i.e.
that in the event of ambiguity, a contract, or
clause in a contract, should be construed
against the draftsman or interests of the
party who provided the wording).

2.2 How effective is it?
Parties may include their own interpretation rules

in a contract which courts will give effect to when
construing the contract.® Contracting out of the
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common law rules of interpretation is also
permissible provided clear words are used.*

A limitation on the effectiveness of the sample
interpretation clause is that it is expressed only to
apply “unless the contrary intention appears”.
Accordingly, if the contract is drafted in such a
way that it appears that the parties intended a
provision to be interpreted in a way that is
inconsistent with the interpretation clause, then
that interpretation will prevail.® You should
consider this limitation when drafting a contract.

2.3 Should | always include it, and what
happens if | don’t?

Most agreements and deeds will benefit from a
suitable interpretation clause. If this clause or
parts of it are not included, a court will simply
interpret the contract in accordance with common
law principles and the parties may lose the
benefits described above. In practice, nearly all
sample deeds or agreements will include an
interpretation clause in substantially the same
form as the boilerplate clause.

3 Drafting and reviewing the
clause

Drafting notes for each particular sub-clause of
the sample interpretation clause are set out
below.

a) headings are for convenience only and do
not affect the interpretation of this
[deed/agreement];

Sub-clause (a) provides that headings are not to
be used for the interpretation of the agreement.®
Headings are often used in contracts to
summarise provisions and to assist with finding
clauses and navigation generally (such as by
using a table of contents).” This sub-clause
negates the common law principle of construction
that catchwords or identifiers inserted for
convenience (including headings) may be given
due weight, although cannot prevail over the
express words of a clause or create ambiguity
where none otherwise exists.?
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The effect of this sub-clause is to give no weight
to headings when interpreting the contract.

If your contract relies on headings to clarify
certain parts of the contract, you should remove
this sub-clause from the interpretation clause or,
alternatively, amend the contract so that it no
longer relies on headings for clarification or
interpretation.

b) the singular includes the plural and vice
versa;

c) words that are gender neutral or gender
specific include each gender;

A provision that the singular includes the plural
and vice versa is commonly included in
interpretation clauses (as is a provision to support
gender neutral drafting).® The purpose of each
sub-clause is to avoid clumsy drafting (eg
expressions such as “his or her’) and to avoid
restrictive interpretations being adopted because
an expression in the contract is confined to a
singular, plural or particular gender when this is
not intended.

d) where a word or phrase is given a particular
meaning, other parts of speech and
grammatical forms of that word or phrase
have corresponding meanings;

This sub-clause mirrors a provision in the various
Interpretation Acts relating to statutes.'® The
object of this sub-section is to ensure consistency
between defined terms and other parts of general
speech or grammatical forms of the defined word
or phrase so that a court does not attribute
different meanings to those derivatives.'! This
sub-clause also removes the need to specifically
define all other “parts of speech or grammatical
forms” of a defined word or phrase in the
contract.

When drafting a contract, consideration should be
given to any words that are not themselves
defined, but which form part of general speech or
another grammatical form of a defined word or
phrase. If not a court is likely to interpret those
non-defined words in-line with the definition of the
associated defined word in the contract
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(particularly if you incorporate the phrase in sub-
clause (d) above).?

e) the words ‘such as’, ‘including’, ‘particularly’
and similar expressions are not used as, nor
are intended to be interpreted as, words of
limitation;

This sub-clause prevents the use of the noscitur
a sociis principle of interpretation (i.e. where a
phrase in the contract employs a number of
concepts that may to some extent overlap). The
noscitur a sociis principle provides that the
meaning of a word can be gathered from its
associated words, meaning that a general word
may be confined to mean something analogous
to more specific words which are linked with it.13
For example, by using one of the connecting
words stated in this sub-clause (‘such as’,
‘including’, ‘particularly’ or similar expressions).

There is ongoing debate about whether this rule
of construction has much or any continued
applicability given modern principles of
interpretation. Given parties can contract out of
this rule, s the usual course in commercial
contracts is to expressly exclude it by using a
clause such as this one. This avoids any doubt
about the rule’s operation and also avoids the
need to repeat concepts or provide clarification
using the phrase “including, but not limited to”.16

f)  areference to:

(i) a person includes a natural person,
partnership, joint venture,
government agency, association,
corporation, trust or other body
corporate;

(i) athing (including but not limited to a
chose in action or other right)
includes a part of that thing;

(iii)  a party includes its agents,
successors and permitted assigns;

(iv)  adocument includes all
amendments or supplements to that
document;

(v)  aclause, term, party, schedule or
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attachment is a reference to a
clause or term of, or party, schedule
or attachment to this
[deed/agreement];

(vi)  this [deed/agreement] includes all
schedules and attachments to it;

(vii) a law includes a constitutional
provision, treaty, decree, convention,
statute, regulation, ordinance, by-
law, judgment, rule of common law
or equity [or a rule of an applicable
Financial Market] and is a reference
to that law as amended,
consolidated or replaced;

(viii)  a statute includes any regulation,
ordinance, by-law or other
subordinate legislation made under
it;

(ix)  an agreement other than this
[deed/agreement] includes an
undertaking, or legally enforceable
arrangement or understanding
whether or not in writing; and

(x) amonetary amount is in Australian
dollars and all amounts payable
under or in connection with this
[deed/agreement] are payable in
Australian dollars;

Sub-clause (f) gives defined and, in many cases,
extended meanings to matters referred to in the
contract. For example sub-clause (f)(iii) provides
that a reference to a party includes a party's
"successors and permitted assigns".'” As with
many commercial agreements, the generic
concept of a “person” is used as a convenient
means of referring to any legal entity, natural or
otherwise.'® However, the following matters
should also be considered:

. sub-clause (f)(vii) extends the definition of
a law to that law as “amended,
consolidated or replaced”. While such a
clause is common, changes to the law after
a deed or agreement are entered into may
impact the parties rights and obligations
and, therefore, this should be considered
before this sub-clause is included; and
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. the default currency in sub-clause (f)(x) is
Australian dollars. You should alter this
where the transaction requires it (ie if you
are dealing with a different currency).

g) an agreement on the part of two or more
persons binds them [jointly and not severally
/ severally and not jointly / jointly and each of
them severally];

Sub-clause (g) requires the drafter to select
whether agreements on the part of two or more
persons will bind them jointly (and not severally),
severally (and not jointly), or jointly and severally.
The distinction between these concepts has been
described by Moynihan J as follows:

A joint promise by two or more persons
creates a single obligation incumbent upon
both or all. A joint and several promise
creates both a joint obligation on all and a
number of several obligations respectively
incumbent on each of the parties. The
several obligations are not cumulative so
that performance by one is performance by
all.®

As stated above, solely several obligations are
cumulative. They arise where two or more
persons make separate promises to another
person (whether under the same contract or
different contracts). That is, payment or the
fulfilment of the first promisor’s obligations will not
discharge payment or the fulfiiment of the second
promisor’s obligations.

h)  no rule of construction applies to the
disadvantage of a party because that party
was responsible for the preparation of this
[deed/agreement] or any part of it
[; and/.]

This sub-clause is intended to negate at least one
perceived view of the contra proferentem rule of
construction. The Latin maxim “verba cartarum
fortius accipiuntur contra proferentem” (contra
proferentem) translates as “the words of
documents are to be taken strongly against the
one who puts [them] forward”.?0
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There are inconsistent lines of authority on
exactly what construing a document contra
proferentem means.?!' Many cases state the rule
as requiring an ambiguous term to be interpreted
against the party who drafted it.22 However,
another view is that a promise should be
construed contrary to the interests of the person
who makes it, irrespective of who the drafter may
have been.?® Sub-clause (h) operates to prevent
the document from being construed against the
party who drafted it or part of it.

Courts generally regard the contra proferentem
rule as a rule of last resort; that is, it should be
used only if an ambiguity remains after the
application of all other rules of contractual
interpretation.?* Clauses like sub-clause (h) are
frequently included in commercial contracts
because it is desirable to exclude the possibility
of a provision of a contract being determined
against the party who drafted it (i.e. particularly in
circumstances where both parties are legally
represented and where both parties have had the
opportunity to review the contract and suggest
amendments in negotiating its final form).

i) when the day on which something must be
done is not a Business Day, that thing must
be done on the [following/preceding]
Business Day;

J)  in determining the time of day where
relevant to this [deed/agreement], the
relevant time of day is:

(i) for the purposes of giving or
receiving notices, the time of day
where a party receiving a notice is
located; or

(i) for any other purpose under this
[deed/agreement], the time of day in
the place where the party required
to perform an obligation is located;
[and]

k) a day is the period of time commencing at
midnight and ending immediately before the
next midnight is to occur; [and]

) if a period of time is calculated from a
particular day, act or event (such as the
giving of a notice), unless otherwise stated
in this [agreement/deed], it is to be
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calculated exclusive of that day, or the day
of that act or event [; and/.]

Each of these sub-clauses clarify exactly when a
particular day specified in the contract should fall
to avoid uncertainty. Sub-clause (i) provides that
if the day an act must be done is not a Business
Day (as defined in the Dictionary), you must
choose whether it is done on either the following
or preceding Business Day. The appropriate
selection may depend on the transaction (e.g.
standard practice for banking transactions is for
obligations to fall due on the following Business
Day unless the following Business Day falls into
the next calendar month, in which case the
obligation falls due on the preceding Business
Day).

Sub-clause (j) provides rules that deal with the
situation where parties are in different time
zones. This avoids a court having to construe the
contract to determine which time zone is the one
intended by the parties, if necessary, applying
common law principles to compute the time.25
Sub-clauses (j)(i) and (j)(ii) deal with giving or
receiving notices in this context, and should be
checked against any Notices clause in the
contract to ensure consistency.

[Optional]

m) To the extent there is any conflict between
the provision of this [deed/agreement] [and]
[specify any related documents eg
Statement of Work, special conditions,
specifications etc], [the terms of the main
body of this [deed/agreement] will prevail /
the following will prevail in the following
order: [specify order]].

This optional ranking clause allows the parties to
determine the order in which the terms of
particular documents will prevail in the event of a
conflict with the contract. It can be used where
there is a conflict between the body of the
contract and its schedules (etc), or where the
contract conflicts with another specified and/or
related document.
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