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FORCE MAJEURE BOILERPLATE CLAUSE

Need to know

A force majeure clause provides a way for a party to terminate or vary their contractual obligations because
an event which is (usually) outside the control of that party has affected their performance of the contract.
The sample Force Majeure clause must be used together with a clause which defines a “Force Majeure
Event.”

THE SAMPLE CLAUSE

Force Majeure

(@) Ifaparty is unable to perform an obligation under this [deed/agreement] because of a Force
Majeure Event, then:

0] as soon as reasonably practicable (and in any event no later than [10/[insert number]]
Business Days) after the Force Majeure Event arises, that party must notify the other party
of the extent to which the notifying party is unable to perform its obligation;

(i)  where a party complies with clause (a)(i), that party's obligation to perform those obligations
will be suspended for the duration of the delay arising directly out of the Force Majeure
Event; and

(i) in all cases, the parties must use their best endeavours to minimise the impact of any Force
Majeure Event.

(b)  Neither party is excused from any obligation to pay money because of a Force Majeure Event,
despite any other provision of this [deed/agreement].

(c) Ifadelay by either party arising directly out of a Force Majeure Event continues for more than
[30/[insert number]] Business Days, the other party may, at its discretion:

(1) reject [describe what is to be affected, eg “the Products”] affected by that Force
Majeure Event by giving [10/[insert number]] Business Days notice to the delaying party; or

(i)  terminate the [deed/agreement] by giving [10/[insert number]] Business Days notice to the
delaying party.
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Force Majeure Boilerplate Clause

1 What is this clause and why
IS it used?

1.1 What is aforce majeure clause?

A force majeure clause provides a basis for the
termination or variation of a contract should an
event occur which makes performance
impractical.

The term “force majeure” itself comes from the
French words meaning “major strength.” Typically
both significant human acts (such as strikes or
war) and natural disasters (such as an
earthquake) will be encompassed by a force
majeure clause.

1.2 How does this clause work?

The sample clause provides for one party to
notify another of its inability to perform due to a
“Force Majeure Event” .

Upon such notification, the notifying party’s
obligations are suspended. Should the delay from
the Force Majeure Event continue beyond a
defined period then the notified party has a right
to reject performance or terminate the contract.

In addition to inserting the sample Force Majeure
clause in the contract, the term “Force Majeure
Event” must be defined by inserting one of the
sample G+T Force Majeure Event definition
clauses.

1.3 Why is this clause used?

Commercial contracts in Australia often contain
an express force majeure clause by which the
parties reallocate the risk of non-performance by
agreement.l This is because, short of frustration, >
the common law does not generally recognise a
legal doctrine of force majeure by which
impractability of performance is a valid ground for
the discharge of a party’'s obligations.3

The clause usually strikes a balance between
preventing a performing party from claiming that
the contract has been frustrated by an event
(thereby bringing the contract to an end) and
giving that party some latitude in meeting its
obligations in the circumstances while keeping
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the contract on foot. Where that balance lies may
be closely negotiated.

These clauses are particularly common in long
term contracts as impracticalities of performance
may become increasingly difficult to predict with
time.

2 How effective is it?

A force majeure clause will generally be effective
to vary or terminate the contract as the parties
intend. However there are some potential
limitations on the effectiveness of such a clause.

2.1 Contracting out of common law
frustration

The extent to which a force majeure clause will
effectively amount to the parties contracting out
of the common law doctrine of frustration will be a
question of construction in each case. As a
general principle, parties can effectively exclude
the operation of the common law doctrine of
frustration by:

(@)  providing for the risk to be allocated to a
party, such that the event is no longer
‘unforeseen’; or

(b)  through the court’s inference that such a
result is intended.

However, if a contractual provision does not deal
with the particular event then frustration remains
operative. Further, broad force majeure clauses,
for example one dealing with “delay howsoever
occasioned,” may be interpreted to not apply to
an interruption which is in the nature of an event
of frustration where that could not have been
within the contemplation of the parties when the
contract was made.”

In those circumstances, and seemingly where an
express clause does not provide “full and
complete” provision for an event but only
provides for some of the possible legal
consequences,® then common law frustration is
not excluded.
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2.2 Aforce majeure clause will not usually
be read as including a party’s own
negligence

In the absence of a clear indication to the
contrary, a force majeure clause will probably not
be construed to cover events brought about by a
party’s own negligence or wilful default. This is
the case even though a specified event would in
other contexts not be limited to an event
occurring without negligence.7

2.3 Aforce majeure clause may not be
effective where there is a “partial force
majeure”

A “partial force majeure” occurs when an event
causes a supplier’s stocks to be reduced such
that it cannot satisfy all the acquirers of those
goods that it has contracted with, but could fully
satisfy some of them. The issue then is whether,
with regard to each contract there has been a
force majeure event: ie has the event caused the
failure to supply to a particular acquirer, or has
the failure arisen from the supplier’s decision to
favour others with the limited supply remaining?

English authority has supported the allocation of
the remaining goods pro-rata, holding that ‘no
party is entitled to more than its pro rata share’.®
However other authority suggests that the
supplier may allocate remaining goods in any
manner it likes, so long as it is reasonable and
that, if this occurs, the effective cause of the
shortage is not the seller's appropriation, but
whatever caused the shortage”.9 Australian
Courts have had limited interaction with the
issue.™

Where this may arise, the prudent course is to
specifically provide within the force majeure
clause an entittement and mechanism for pro-rata
allocation of reduced periodic supply or such
other express mechanism as may be
negotiated.™

3 Drafting and reviewing the
clause

The process of negotiating the precise
boundaries of force majeure provisions may be
an important part of the risk allocation between
the parties, and the G+T clauses will need to be

@

GILBERT
+TOBIN

tailored to the circumstances of the particular
transaction.

Some guidance on drafting force majeure clauses
is provided below. In addition, you should
consider:

(@) whether the ordinary limitations in section 2
above are intended to apply and, if not,
additional specific drafting to ensure that
they do not;

(b) the link, if any, between the force majeure
provisions and other defined events or
obligations under the agreement to ensure
that the clauses are consistent; and

(c) theinterrelationship in the agreement with
other risk allocation devices such as
renegotiation clauses and express rights of
termination.

3.1 Should I always include a force majeure
clause and what happens if | don’t?

A force majeure clause should ordinarily be
included in an ongoing contract, particularly in a
long term contract where impracticalities of
performance may be difficult to predict over the
contract’s lifetime. If a force majeure clause is not
included, the risk of impracticability of
performance will lie with the performing party.
Where the unforeseen event is severe enough,
that party may be able to claim that the contract
has been brought to an end by frustration.

3.2 Should I always include definition of
“force majeure event” and what
happens if | don’t?

it is not recommended that “force majeure” be
used as an undefined term in a force majeure
clause because its meaning is unclear. Instead,
a definition and / or list of the circumstances said
to constitute a force majeure event should be
stipulated in the definitions section of the
contract.

It has been said that the precise meaning of the
term “force majeure,” if it has one, has eluded
lawyers for years.12 This uncertainty is because,
while force majeure is a doctrine well-known in
continental legal systems,13 there is no
corresponding doctrine in English law. 1
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Despite this, the words “force majeure” have
been considered in a number of cases," and it
has been held that an agreement which simply
contained the phrase ‘subject to force majeure’
would be valid and enforceable.”*® The words will
be construed by a court by considering their
context and the nature and general terms of the
contract."’ However, in practice, the words are
rarely unqualified*® and it is recommended that
the term be defined.

3.3 Definition: broad or specific?

The G+T short form — broad — outside control
force majeure definition clause defines Force
Majeure Event to mean any event or
circumstance which:

(@) is not within the reasonable control of the
Affected Party or any of its Related Bodies
Corporate [or any of their subcontractors];

(b)  [directly or indirectly and ]Jalone or when
taken together with any other such events,
causes the Affected Party to fail to perform
on time any of its obligations under this
agreement; and

(c) is not reasonably able to be prevented by
the Affected Party taking reasonable
precautions and cannot reasonably be
circumvented by the Affected Party.

The other two G+T definition clauses also define
Force Majeure Event in the same terms set out
above, but differ from the clause above as
follows:

. full form — broad — outside control: this
definition also includes a non-exhaustive
list of events or circumstances which will
constitute force majeure events provided
they meet the above definition (fire, flood,
breakage of machinery etc).

. short form — specific list: this definition
provides for the insertion of an exhaustive
list of events or circumstances which will
constitute force majeure provided they
meet the above definition.

All three definition clauses contain an option to
insert a list of events or circumstances which will
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constitute exceptions to the definition of Force
Majeure Event.

If acting for the supplier of goods, then a broad,
inclusive definition of Force Majeure Event may
be preferred.

If acting for the acquirer of goods, a narrower,
exclusive definition may be preferred. When
acting for the acquirer, you should attempt to
identify as Force Majeure Events only the types
of events or circumstances which are directly
relevant to the transaction. Wide, catch-all
provisions such as “including but not limited to”,
“any similar event” or “act of God” should be
avoided to the extent possible.

3.4 Definition: limiting to events not
reasonably able to be prevented

The G+T definition of Force Majeure Event limits
these to events not reasonably able to be
prevented by taking reasonable precautions.
Other formulas may use similar phrases such as
events which could not be prevented by the use
of “good engineering and operating practice“19 or
by a “reasonably prudent person.” When drafting
the clause, consider who will need to prove these
matters and how they might be proved.20

3.5 Definition: link between the event and
ability to perform

When drafting the definition, consider also the
link that needs to be drawn between the event
and the ability to perform. Should the link be
limited to direct causes or include indirect causes,
and how should the cumulative effect of multiple
Force Majeure Events be treated? The G+T
clause provides for these matters, but they
should be considered in each case and the
clause amended if appropriate.

3.6 Notice

A force majeure clause will ordinarily state the
steps which must be taken on occurrence of a
Force Majeure Event in order to indicate that the
clause is intended to be relied upon. Ordinarily
this will require the giving of notice. The following
matters should be considered:

. what timeframe will be specified for the
giving of notice? Generally, an acquirer of
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goods will want to limit that period and
make it specific; a supplier may press for a
less specific phrase such as “as soon as
reasonably practical”.

. what level of particularity is required in the
notice in specifying the Force Majeure
Event? Again, the parties will have differing
interests and the position may need to be
negotiated.

. what is the effect of a notice which doesn’t
meet the agreed requirements. For
example, will the notice simply be invalid
(meaning that the force majeure provisions
cannot be called upon) or will other
contractual provisions provide to perfect
the notice?

3.7 Consequences of invoking the force
majeure provisions

The clause will deal with the consequences of a
force majeure event. However, the following
matters should be considered:

. what are the short term and long term
effects of the Force Majeure Event? Short
term events may need to resultin a
suspension of obligations, but if the events
continue beyond a certain period the
clause may need to provide for the contract
to be terminated (or for one or both parties
to be granted a right to terminate in those
circumstances).

. wording should ordinarily be used that
refers to the duration of the inhibiting
effects of the Force Majeure Event, rather
than the event itself because the event
may be over in a short time but the
consequences of it may remain.

. should the affected party be under an
express duty to minimise the disruption
caused by Force Majeure Event? If so,
how is this duty limited (eg is it obliged to
spend money or pursue legal rights to
minimise the disruption)?

. are there any linked agreements (such as
on-supply arrangements) that will also be
affected? Do these agreements provide
for appropriate relief in the case of a Force
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Majeure Event arising under the head
contract?

4  Other practical
considerations

4.1 Interpretation

The general approach to the meaning of
commercial contracts in Australia, namely that
they will be determined by what a reasonable
businessperson would have understood them to
mean,* applies to the interpretation of force
majeure clauses.? They are unlikely to be
construed strictly. 2

4.2 Reliance and proof

A party seeking to rely on a force majeure clause
has the burden of proof to establish that the
clause should be construed to include the
circumstances relied on, and must prove the facts
which establish those circumstances.?* If expert
evidence of a standard of practice is necessary
this may be expensive or difficult to obtain.
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